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to the Court of Appeals of the District of Columbia. 


No. 2572. 


District of Columbia, Plaintiff in Error, 

vs. 

The Capital "Fraction Company. 


1 No. 407.007. 

In the Police Court of the District of Columbia, June Term, 1913. 

District of Columbia 
vs. 

The Capital Traction Company. 

Information for Violation of Act of Congress Regulating Street 

Railways. 

Re it rememliered, That in the Police Court of the District of Co¬ 
lumbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to.wit: 

2 In the Police Court of the District of Columbia. March Term, 

A. D. 1913. 

The District of Columbia, 

Edward II. Thomas, Esq., Corporation Counsel, by Robert L. Wil¬ 
liams, Esq., Assistant Corporation Counsel, who for the District of 
Columbia prosecutes in this hehalf in his proper person, comes here 
into Court, and causes the Court to be informed, and complains that 
The Capital Traction Company, a l>ody corporate, late of the Dis¬ 
trict of Columbia aforesaid, on the 26th day of February, in the 
year A. D. nineteen hundred and thirteen in the District of Co¬ 
lumbia aforesaid, being then and there a corporation, did operate 
and control a certain street railroad in said District of Columbia and 
on said day and in said District of Columbia, did then and there 
refuse to receive and transport on one of its street cars operated over 
said street railroad a passenger going south at the intersection of 15th 
street and New York Avenue and Pennsylvania Avenue Northwest, 
said passenger having been received at a point north of H Street, 
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Northwest, as a passenger on a vehicle used and operated by the Met¬ 
ropolitan Coach Company of the District of Columbia, said vehicle 
being then and there used and operated in accordance with the 
rules and regulations in such cases made and provided by the Com¬ 
missioners of the District of Columbia and said passenger having 
been then and there issued a transfer ticket to the cars of the said 


Capital Traction Company going south at said street intersection, 
which said refusal to receive and transport said passengers was con¬ 
trary to and in violation of an Act of Congress, and Regulation, in 
such case made and provided, and constituting a law of the District 
of Columbia. 

EDWARD IT. THOMAS, 
Corporation Counsel 
Bv ROB’T L. WILLIAMS, 
Assistant Corporation Counsel. 


Personally appeared Chas. T. Johnson, Jr., this 20th day oi 
March, A. D. 1013. and made oath before me that the facts set forth 
in th? foregoing information are true, and those stated upon infor¬ 
mation received he believes to be true. 

[Seal Police Court of District of Columbia.] 

[seal.] E. W. THOMAS, 

Depot a Clerk Police Court of the District of Columbia. 


[Endorsed:] Col. —. No. 407,007. Information. District of 
Columbia vs. The Capital Traction Company. Violation of —. 
Witnesses: Chas. T. Johnson. 15- and L St. N. W., The Cecil. Filed 
Mar. 21. 1913. F. A. Sebring. Clerk Police Court. D. C. 


3 In the Police Court of the District of Columbia, March Term. 

A. D. 1913. 

No. 407,007. 

District of Columbia, Plaintiff. 

vs. 

The Capital Traction Company, a Body Corporate, Defendant 

Be it remembered that at the trial of this cause, which came on for 
hearing on the Twenty-fourth day of May, A. D. 1913, before the 
Honorable Alexander R. Mullownv, one of the Judges of the Police 
Court of the District of Columbia, the defendant, after process duly 
served by its counsel, R. Ross Perry and Son, G. Thomas Dunlop, 
and Edwin Allan Swingle, appearing specially for the purpose only, 
objected to the jurisdiction of the Court and filed a motion to quash 
the information in this case because the said Court was without juris¬ 
diction, for the following reasons, viz:— 

1. That the Act of Congress upon which this proceeding is 
founded, to wit, an Act entitled, “An Act to confer upon the Com- 
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missioners of the District of Columbia authority to regulate the oper¬ 
ation and equipment of the vehicles of the Metropolitan Coach Com- 
pany and to provide for transfers between the said Company and the 
Capital Traction Company and the Washington Railway & Electric 
Company”, approved August 24, 1912, or at least so much thereof 
as is embodied in Sections 6 and 8 thereof is unconstitutional and 
void for the following reasons:— 

Because the said Sections 6 and 8 of the said Act are as fol¬ 
lows :— 

T 



whereas the said The Capital t raction uompany is euuueu, u\ \mue 
of the first section of an Act of Congress entitled. “An Act to Incor¬ 
porate the Rock Creek Railway Company of the District of Colum¬ 
bia,” approved March 1, 1895, to receive a rate of fare not exceeding 
five cents, or a ticket sold at the rate of six tickets for twentv-five 
cents, for each passenger for each continuous ride between all points 
of its main and branch lines; that said provision of law constitutes 
a contract between the said The Capital Traction Company and the 
United States; that any attempt by the Congress of the United States to 
impair the obligation of the said contract would be,and is,in violation 
of the obligation of section 10, article I of the Constitution of the 
United States. Further, that any attempt by the said Congress by 
the said acts, parts of acts, or provisos to require The Capital Traction 
Company to receive free transfers from the said Metropolitan Coach 
Company, or any other company, to the said The Capital Traction 
Company, by virtue of which The Capital Traction Company would 
be compelled to carry free over its lines passengers having such trans¬ 
fers, would be, and is, in violation of the provisions of article 
5 V of the amendments to the Constitution of the United States, 
in that it would deprive the said company of its property 
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without due process of law; and, further, that it would take private 
property for public use without just compensation, and that it would 
lie further in violation of the obligation of section 1 of article XT\ 
of the amendments to the said Constitution, in that it would deprive 
The Capital Traction Company of its property without due process 
of law, and, further, would deny to it the equal protection of the laws 
of the United States. 


2. And the said defendant further says that the said section (> of 

1 •" 1 if interpreted as requiring 



iiij 4 , u * <i vuinuu i utrineen me nuu me oapiiai Fraction Company 
and the said Metropolitan Coach Company, fixing the rate to be 
charged for such transfers and the method of redeeming the said 
transfer tickets between the two companies; the Congre ss of the 
l nited States having no power to compel the making of such a con¬ 
tract. 

After hearing argument of counsel on said motion the Court, 
afterwards, to wit: on the sixth day of June, A. D. 1918, rendered 
the following opinion, to wit: 

7 In the Police Court of the District of Columbia. 

No. 407,007. 

District of'Columbia 
vs. 

Capital Traction Company. 

This is a motion to quash an information charging a violation of 
an act of Congress approved August 24, 1912, which requires that 
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free transfer tickets be issued and received by the defendant (the 
Capital Traction Company) and the Metropolitan Coach Company, 
at Fifteenth Street and Pennsylvania Avenue. Northwest for trans¬ 
portation over their respective lines. 

The first four sections of the act relate to the powers of the Com¬ 
missioners of the District of Columbia to regulate and control the 
character and operation of tlie vehicles of the Metropolitan Coach 
Company. Section five (5) defines the route of the said company 
from Fifteenth Street and Pennsylvania —, north on Fifteenth 
Street to Massachusetts Avenue, thence west to Sixteenth Street, and 
north on Sixteenth Street to U Street, and return over the same 
route, and the company, if it so elect, is permitted to run its coaches 
south on Fifteenth Street and east on Pennsylvania Avenue to 
Eighth Street, west, and reverse to Sixteenth and U Streets. 

Sections six (fi) and seven (7) require the defendant, the Wash¬ 
ington Railway and Electric Company and the Metropolitan Coach 
Company to exchange reciprocal transfer tickets for transportation 
of passengers over their lines without the payment of an additional 
fare. 

Section 8 (8) provides a penalty for a violation of the act and Sec¬ 
tions nine (9) and ten (10) provide for the terms under which the 
coach company shall operate its vehicles and also reserves the righl 
in Congress to alter, amend and repeal the act. 

The contention on hehalf of the defense is that this act is uncon¬ 
stitutional as being an attempt by Congress to impair the obligation 
of a ontract made by the defendant under the provisions of 
8 its charter with the United States and is. therefore, contrary 
to '•lection 10. Article I. of the Constitution and that by at¬ 
tempting to compel the defendant to carry the passengers of the Met¬ 
ropolitan Coach Company free over its lines it is contrary to Article 
Y of the Amendments to the Constitution in that it would deprive the 
defendant of its property without due process of law. 

Under the Act of Congress approved March 1. 1895 (28 Stat. 
700). and the Act of June 28, 1888 (25 Stat. 199) the defendant 
(the Capital Traction —) is authorized to receive a rate of fare not 
exceeding five cents or a ticket sold at the .rate of six tickets for 
twenty-five cents, for each passenger, for a continuous ride between 
all points of its main and branch lines. Upon examining the stat¬ 
ute in question we find that it limits the coach company to certain 
streets of the city and at present, its route is a distance of about eigh¬ 
teen square- parallel to the Fourteenth Street Line of the defendant, 
a part of the route being only a square away and the other part two 
squares. 

It. then provides that the defendant shall receive a transfer ticket 
from a passenger of the coach company at Fifteenth Street and 
Pennsylvania Avenue for his transportation free of charge over the 
whole line of the defendant*. It thus attempts to deprive the de¬ 
fendant of a cash fare of five cents or a ticket sold at the rate of six 
for twenty-five cents, the very proj>erty which is the breath and life 
of the defendant and for which it has in good faith built and 
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equipped its line and for which it is serving the public under its 
contract and franchise. 

L pon no theory is this a rate case with the inherent power in Con¬ 
gress to regulate for there is no rate or toll charge involved in this 
question to be regulated or to be investigated; nor is there any 
mutuality l>etween the two companies; but to the contrary—the 
lienefits largely accrue to the coach company. What advantage or 
profit is it to the defendant to issue transfers to this coach company? 
It receives five cents or a ticket from a passenger over its line to Fif¬ 
teenth Street and Pennsylvania Avenue which it has a right to re¬ 
ceive under its charter, and if the passenger desires to ride to Six¬ 
teenth and V Streets, the terminus of the coach company, be may 
do so over the Fourteenth Street and Chevy Chase lines of 
9 the defendant. 


It may be assumed and no doubt it is a fact that this recip¬ 
rocal transfer arrangement between the two companies would be of 
some convenience to the public, especially at certain hours of the 
morning and evening when the traffic on the Fourteenth Street line 
of the defendant may be somewhat congested. But for this con¬ 
venience has Congress the power to deny to this defendant the equal 
protection of the laws and deprive it of its property in its fares and 
toll charge without just compensation and without due process of law 
under what is known as the Police Power? Judge Cooley speaking 
of the regulation bv the legislature under the police power holding 
inviolable charters of corporations says:— 

“The limit of the exercise of the police power in these cases must 
l>e this.—The regulation must have reference to the comfort, safety 
and welfare of society; they must not be in conflict with any of the 
provisions of the charter, and they must not, under the pretense of 
regulation, take from the corporation any of the essential rights and 
privileges which the charter confers. In short, they must be police 
regulations, in fact, and not amendments of the charter in curtail¬ 
ment of the corporate franchise. (Const. Lim. 4th Ed.) 719.” 

In the Slaughter House case. 16 Wall., p. 36, Justice Fields says:— 
“All soils of restrictions and burdens are imposed under the police 
power, and when these are not in conflict with any constitutional 
prohibition or fundamental principo/s they cannot be successfully 
assailed in a judicial tribunal * * *. 

‘‘But under the pretense of prescribing a police regulation the 
State cannot be permitted to encroach upon any of the just rights of 
the citizen which the Constitution intended to secure against abridge¬ 
ment.” 


In the case of the Atchison and Santa Fe Railroad Company vs. 
Campbell, 61 Kansas, 444, an act requiring the railroad company to 
furnish free transportation to shippers of stock to and from the 
point designated in the contract or bill of lading. Holding the 
statute unconstitutional, the court says:— 

“The property of the railroad consists not alone in its franchise to 
be a corporation, nor its right of way and tracks; nor its rolling stock 
and other tangible property, but it consists in its most essential 
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character in the right to charge and collect tolls for the trans¬ 
it) portation of persons over its lines. Withhold the right to 
take tolls, such corporations could not do business, and a 
denial of its right to take tolls would as effectually render valueless 
all of its property as a confiscation of its other property would defeat 
its ability to carry on the business. It needs but a glance at the act 
in question and hut a moment’s thought over the consequences to 
perceive that it strikes vitally at the fundamental right of a railroad 
company to own and enjoy that species of property which exists in 
the form of its franchise to charge and collect tolls and fares.” 

In the case of Detroit vs. Detroit Citizens’ Street Railway Com¬ 
pany, 184 U. S. 368, a contract between the city and the road to 
charge certain fares for a specified period, Mr. Justice Peckham, de¬ 
livering the opinion of the court, held that the contract should pre¬ 
vail and that the city could not under a pretense of exercising the 
police power change the contract rate without the consent of the 
company. 

In the case of Wilson vs. Traction Company, 72 N. Y. App. I)iv., 
72, an act requiring street cars to carry policemen and firemen while 
traveling in the performance of their duties, free of charge, the court, 
declaring the act unconstitutional, says:— 

“Concede that the public safety requires that the public officers 
mentioned be carried upon such railroads; it is not apparent why, in 
order to promote that safety, they should he carried free of charge. 
There is no pretense that the act is necessary to secure their right to 
ride upon such roads. The sole purpose is to secure their right to 
ride free. Thus the only advantage secured by the act to the public 
is that the railroad company instead of the municipality pays the 
fare. Such an advantage may be a public convenience, but the 
right to take the property of the individual citizen or of a class for 
the sole reason that the proceeds of it would be convenient to aid 
the municipality in defraying its general expenses has not vet been 
conceded as a legitimate exercise of the police power and we are not 
disposed to concede it now.” 

In the case of the Chicago City Railroad Company vs. City of Chi¬ 
cago, 142 Fed. Rep., 844, a city ordinance was held invalid which 
required free reciprocal transfers between two independent roads. 
This case was reversed by the Supreme Court, 205 U. S. p. 549, on a 
confession of error by the appellants; but the reversal nowise touched 
the correctness of the lower court’s ruling. 

11 In the case of Lake Shore Railroad Company vs. Smith, 

173 U. S., 688, an act was held unconstitutional which re¬ 
quired one thousand mile tickets to be kept on sale within the State 
of Michigan at a price not exceeding twenty dollars in the Lower 
Peninsula and twenty-five dollars in the Upper Peninsula; such 
tickets to be non-transferable but good for transportation to the pur¬ 
chaser, his wife and children and valid for two years after date of 
purchase. In the same section it provided a rate of two cents a mile 
for railroads earning more than three thousand dollars per mile; two 
and one-half cents for roads earning not more than two thousand 
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dollars and less than three thousand dollars, and three cents for 
companies earning les< than two thousand dollars. 

Mr. Juctice Peekham, delivering the opinion of the court, in part 
says:— 

“The right to claim from the company transportation at reduced 
rates by purchasing a certain amount of tickets is clashed as a con¬ 
venience. As so defined it would l>e more convenient if the right 
could be claimed without any compensation whatever. But such a 
right is not a convenience at all within the meaning of the term ps 
used in relation to the subject of furnishing conveniences to the pub¬ 
lic. And also the convenience which the legislature is to protect is 
not the convenience of a small portion only of the persons who may 
travel on the road, while refusing such alleged convenience to all 
others, nor is the right to obtain tickets for less than the general and 
otherwise lawful rate to be properly described as a convenience. If 
that were true, the granting of the right to some portion of the public 
to ride free on all trains and at all times might be so described. 
What is covered by the word ‘convenience* it might be difficult to 
define for all cases, but we think it does not cover this case. An op¬ 
portunity to purchase a thousand mile ticket for less than the stand¬ 
ard rate we think is improperly described as a convenience. * * * 

“If the legislature can interfere by directing the sale of tickets at 
less than the generally established rate, it can compel the company 
to carry certain persons or classes free. If the maximum rates are 
too high in the judgment of the legislature, it may lower them, pro¬ 
vided they do not make them unreasonably low as that term is under¬ 
stood in the law; but it cannot enact a law making maximum rates, 
and then proceed to make exceptions to it in favor of such persons or 
classes as in the legislative judgment or caprice may seem proper. 
What right has the legislature to take from the company the com¬ 
pensation it would otherwise receive for the use of its property in 
transporting an individual or classes of persons over its road, and 
compel it to transport them free or for a less sum than is provided for 
by the general law? Does not such an act, if enforced, take 
12 the property of the company without due process of law? We 
are convinced that the legislature cannot thus interfere with 
the conduct of the affairs of corporations.’' * * * 

From these authorities 1 am of the opinion that Congress exceeded 
its power under the Constitution when it enacted that part of the 
statute which requires the exchange of free transfer tickets between 
these two companies. 1 have tried to give the matter careful atten¬ 
tion and investigation in an endeavor to find some precedents and 
authority that would raise a doubt favorable to this part of the stat¬ 
ute, but, failing, I am constrained, therefore, to grant the motion to 
quash. 

ALEX. K. MULLOWNY, 

Judge, Police Court. 


Whereupon counsel for the District of Columbia at the time of 
the ruling of the Court then and there duly excepted to the said rul¬ 
ing of the Court on matters of law. on the ground that the said Act 
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of Congress is constitutional and valid, which exception was then and 
there duly noted by the Court upon its minutes, and thereupon the 
District of Columbia, by Edward H. Thomas, Esquire, Corporation 
Counsel, then and there gave notice in open court at the time of said 
ruling of its intention to apply to a Justice of the Court of Appeals 
of 11 le District of Columbia for a writ of error, to reverse said ruling. 
And thereupon the Court, by its order on the said 9th day of June. 
1913, quashed said information and discharged the defendant. 

The District of Columbia, by its said counsel, therefore prays the 
Court to settle, sign and seal this its bill of exceptions, which is at 
the time and on the granting by the Court of said motion to quash 
said information accordingly done this 9th dav of June. A. 1). 1913. 

' ALEX. R, MULLOWNY, [seal.] 
Judge of the Police Court 

of the District of Columbia. 


It is hereby stipulated that the result of this case shall control cases 
Numbered 407064 and 407006 in said Police Court. 

E. H. THOMAS. 


June 9, 1913. 


For D. 

R. ROSS PERRY. 
Att’y for Capital Trac. Co. 


13 In the Police Court of the District of Columbia. 


No. 407,007. 

District of Columbia 
vs. 

The Capital Traction Company. 

Assignment of Errors. 

1. The Court erred in quashing the information in this case. 

2. The Police Court was not without jurisdiction in the premises. 

3. The Court erred in holding that there was no mutuality be¬ 
tween the Capital Traction Company and the Metropolitan Coach 
Company under the transfer arrangement provided in the Act of 
Congress approved August 24. 1912, and in holding the contrary, 
i. e. that the benefits of such transfer arrangement largely accrued to 
the said Metropolitan Coach Company whereas there was no matter 
of fact pleaded which justified the Police Court in so holding. 

4. The Court erred in holding that said Act of Congress deprived 
the defendant of its property in its fares and toll charges without just 
compensation and without due process of law. 

5. The Court erred in holding that the said Act of Congress im¬ 
paired the obligation of any contract with the said defendant in vio¬ 
lation of Section 10, Article I of the Constitution of the United 
States, and that the said Act of Congress violated the provisions of 
Article V of the amendments to the Constitution of the United States 
in that it deprived the said defendant of its property without due pro- 

2—2572a 
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cess of law. and takes the property of said defendant for a public use 
without just compensation. 

14 0. The Court erred in holding that Congress exceeded its 
power under the Constitution in enacting the Statute re¬ 
quiring the exchange of free transfer tickets between the defendant 
and the Metropolitan Coach Company. 

7. The said statute is Constitutional and valid. 

THE DISTRICT OF COLUMBIA, 
By EDWARD II. THOMAS. 

Corporation Counsel. 

15 (Cop// of Docket Entries.) 

In the Police Court of the District of Columbia. March Term, 1913. 

No. 407.007. 

District of Columbia 
vs. 

The Capital Traction Company. 


Information for Violation of Act of Congress Regulating Street 

Railwavs. 


March 21. 1913.—Information filed. Continued indefinitely. 
April 17. 1913.—Motion to quash information filed. Continued 

indefinitelv. 

« 

May 17. 1913.—Motion to quash argued and submitted. 

June 0. 1913.—Opinion of Court filed. Continued to June 9. 
1913. 

June 9. 1913.—Motion to quash granted. Information quashed 
and defendant discharged. 

Exceptions taken to the rulings of the Court on matters of law and 
notice given bv the District of Columbia, bv its attornev the Cor- 
poration Counsel, in open court at the time of said rulings, of its 
intention to apply to a justice of the Court of Appeals of the District 
of Columbia for a writ of error. 

Bill of exceptions presented, settled, signed, sealed and filed. 

June 10. 1913.—Writ of error received from the Court of Appeals 
of the District of Columbia. 


16 In the Police Court of the District of Columbia. 


United States op America, 

District of Col urn bin. ss: 

I. N. C. Harper, Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 14 inclusive, to he true copies of originals in cause No. 
407007 wherein the District of Columbia is plaintiff and The Capital 
Traction Company defendant, as the same remain upon the files and 
records of said Court. 
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Ill testimony whereof I hereunto subscribe my name and affix the 
seal of said Court. — the City of Washington, in said District, this 
12th day of June, A. D. 1913. 

[Seal Police Court of District of Columbia. J 

N. C. HARPER, 

Deputy Clerk Police Cowrt, Dist. of Columbia. 

| Endorsed: | Police Court No. 407007. District of Columbia vs. 
The Capital Traction Company. Certified copy of record. 

17 United States of America, 

The President of the United States to the Honorable Alex. R. Mul- 

lowny, Judge of the Police Court of the District of Columbia. 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between the District of Columbia, Plaintiff, and the Capital Traction 
Company, Defendant; (Information No. 407007) a manifest error 
hath happened, to the great damage of the said Plaintiff as by its 
complaint appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you. if judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District of Colum¬ 
bia, together with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 15 days from the date 
hereof, that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 10th day of June, in the year of our Lord one 
thousand nine hundred and thirteen. 

[Seal Court of Appeals. District of Columbia, 1893.J 

HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

Allowed by 

JOSIAII A. VAN ORSDEL, 

Associate Justice of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Filed Jun- 10, 1913. F. A. Sebring, Clerk Police 
Court, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
257*2. District of Columbia, plaintiff in error, vs. The Capital Trac¬ 
tion Company. Court of Appeals, District of Columbia. Filed Jun- 
12, 1913. Henry W. Hodges, clerk. 
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fairly'within the scope of the police power, the power of emi¬ 
nent domain, or other general power of Congress applicable 


to citizens generally 
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THE CAPITAL TRACTION COMPANY. 


BRIEF FOR THE CAPITAL TRACTION COMPANY, 
DEFENDANT IN ERROR. 


Statement of the Case. 

While the statement of the case contained in the brief for 
the plaintiff in error is correct as far as it goes, yet it does 
not acquaint the court with all the facts necessary for an 
adequate consideration of the question involved. 
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The following are facts of which the court will take ju¬ 
dicial notice: 

By act of Congress approved May 27, A. D. 1862, enti* lo ^I 
“An act to incorporate the Washington and Georgetown 
Railroad Company (12 Statutes-at-Large, p. 388), a body 
corporate was created by the corporate name of the Wash¬ 
ington and Georgetown Railroad Company, with authority 
to construct and lay down certain lines of street railroad in 
the city of Washington, District of Columbia, through and 
along certain avenues and streets. A part of the route thus 
authorized was the following: “Also, a railway commencing 
at Boundary street and running down Fourteenth street west 
and New York avenue to Pennsylvania avenue to a point of 
intersection with said first-mentioned railway” on Fifteenth 
street. 

By authority of an act of Congress which became a law 
without the President’s approval upon June 23, A. D. 1888, 
entitled “An act to incorporate the Rock Creek Railway 
Company of the District of Columbia” (25 Statutes-at-Large, 
p. 199), there was incorporated a body corporate under the 
corporate name of the “Rock Creek Railway Company of the 
District of Columbia,” which body corporate, under the au¬ 
thority of the said act and of other acts of Congress supple¬ 
mentary to and amendatory of said act, constructed and laid 
down a double-track railroad in the said city of Washington 
and also in the county of Washington, District aforesaid, 
through and along certain avenues, streets, and roads to 
Chevy Chase, in the State of Maryland, and beyond. 

By act of Congress approved March 1, 1895, entitled “An 
act relative to Rock Creek Railway Company of the District 
of Columbia (28 Statutes-at-Large, p. 700), the said Rock 
Creek Railway Company thereafter bought from the said 
Washington and Georgetown Railroad Company all of its 
franchises and property of whatsoever nature, and received 
a proper conveyance therefor from said grantor company. 

In pursuance of a power contained in the last-named act, 
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the said Rock Creek Railway Company of the District of 
Columbia, on the 21st day of September, 1895, changed its 
corporate name from the “Rock Creek Railway Company of 
me District of Columbia” to that of “The Capital Traction 
Company,” having on the same day received and recorded 
the conveyance aforesaid. While this court cannot take 
judicial notice of the last hereinbefore recited facts, never¬ 
theless there are numerous acts of Congress passed and ap¬ 
proved since said 21st day of September, 1895, treating the 
said transaction as a fact, and recognizing The Capital Trac¬ 
tion Company as an existing corporation. Several of these 
acts are cited and quoted from in the brief of counsel for the 
plaintiff in error. Indeed, the very proceeding in the police 
court, which is drawn in question here, is directed against 
The Capital Traction Company. 

The act of Congress, whose constitutionality is denied by 
the defendant in error, is set forth in full at pages 8, 9, 10, 
and 11 of the brief of plaintiff in error. It was approved 
August 24, 1912, and is contained in volume 37, U. S. Stat- 
utes-at-Large, p. 490. 

Section 5 of the said act prescribes the following route for 
the coaches of the Metropolitan Coach Company: 

“The vehicles of the Metropolitan Coach Company 
shall follow its present route to Fifteenth street and 
Pennsylvania avenue, and shall go thence west to 
Madison place, north to H street, east to Fifteenth 
street, and thence to Sixteenth and U streets, by the 
route followed coming south.” 

The court will take judicial notice of the fact that this 
route from U street north to Pennsylvania avenue.and Fif¬ 
teenth street parallels the tracks of the defendant in error at 
a distance of only two blocks therefrom for about one-half 
of the route, and of only one block therefrom the remainder 
of said route, thus making it a competitor in business of the 
defendant in error. The court will further take judicial 
notice of the difference of the extent of the routes as pre- 
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scribed by acts of Congress pertaining to the said Metropoli¬ 
tan Coach Company and the defendant in error, respec¬ 
tively, and that the defendant in error has much the longer 
route of the two. The court will further take judicial notOT 
of the inherent differences between an urban street railway 
company and a herdic coach company, which differences 
include equipment, method of operation, and many other 
details not necessary to specify. The court will further take 
judicial notice of the fact that by many acts of Congress, 
which it is not necessary to specify, the defendant in error, 
as all other street railway companies in the District of Co¬ 
lumbia, are entitled to a uniform fare of five cents, com¬ 
monly called a nickel, or of one ticket, six of which are sold 
for twenty-five cents, for transportation of a passenger over 
any part of their respective routes. 

Section 6 of the said act of Congress approved August 24, 
1912, provides as follows: 

“That said company shall issue to all passengers 
received by it north of H street northwest, and desir¬ 
ing same, a transfer ticket to the cars of the Capital 
Traction Company at the intersection of Fifteenth 
street and New York avenue and Pennsylvania ave¬ 
nue northwest, said transfer ticket to be good for 
passage on the cars of the Capital Traction Company 
going south or west, and the said Capital Traction 
Company shall receive and transport on its said cars 
said passengers on said transfer tickets without the 
payment of additional fare; and the said Capital 
Traction Company shall issue to all its passengers 
desiring same, on cars going east on Pennsylvania 
avenue and north on Fifteenth street, at said inter¬ 
section. a transfer ticket to the coaches of the said 
Metropolitan Coach Company, and the said Metro¬ 
politan Coach Company shall receive and transport 
on its coaches said passengers on said transfer tickets 
without the payment of additional fare.” 

Section 8 of the said act provides as follows: 

“That any company named herein that fails to 
comply with the requirements of sections six and 
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seven of this act shall he punished by a fine of not 
more than one hundred dollars for each violation 
thereof, and prosecutions shall be made as prescribed 
in section four of this act; that the Commissioners 
of the District of Columbia shall make and enforce 
the regulations necessary to carry the provisions of 
these sections into effect.” 

The sole question to be decided in the case at bar is the 
constitutionality of the provisions of the said two quoted 
sections. 


ARGUMENT. 

I. 

The first and seventh assignments of error (R., pp. 9, 10) 
are so general that they cannot receive specific and separate 
consideration. 


n. 

The second assignment of error is to the effect that the 
police court was not without jurisdiction in the premises 
(R., p. 9). The defendant in error avers that the sections 
which have been hereinbefore quoted of the act in question 
are void because they are unconstitutional. If so, no court 
has jurisdiction to enforce an invalid statute. 

It is sufficient to say that where a court has no jurisdiction 

of the subject-matter it cannot make any order in the case 
except to dismiss the suit, but may set aside orders made 

before the want of jurisdiction was discovered. 

New Orleans and B. S. Mail Oo. vs. Fernandez, 12 
Wall., 130. 

It is only courts of record having authority over the 
subject-matter which are competent to decide upon their own 
jurisdiction and to exercise it to final judgment. 

Grignon vs. Astor, 2 How., 319. 
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Where the defect in the jurisdiction of the court is in¬ 
trinsic, the court may act upon it upon motion, or notice it 
themselves. 

Tyler vs. Hand, 7 How., 573. 

III. 

The third assignment of error (R., p. 9) is difficult to 
understand. As the case was decided by Judge Mullowny 
upon a motion to quash, of course no evidence was adduced 
in support of or against said motion. If, however, it is 
meant by this assignment to assert that “mutuality”—what¬ 
ever that may mean in this connection—appears on the 
face of the legislation in question, then this is a matter 
which will be presently discussed in connection with the 
general question of the validity of what are commonly 
called “free transfers.” Suffice it to say that Judge Mul¬ 
lowny had before him sufficient facts upon the face of the 
legislation hereinbefore considered, in connection with facts 
of which the court was bound to take judicial notice as 
aforesaid, to abundantly justify him in the conclusion 
reached. 


IV, V, AND VI. 

The assignments of error numbered 4, 5, and 6 (R., 
pp. 9, 10) can be most conveniently and appropriately dis¬ 
cussed together, and may be properly considered in connec¬ 
tion with the following propositions: 

(1) Section 6 of the act in question undertakes to pro¬ 
vide for “free transfers,” i. e., it undertakes to compel the 
Capital Traction Company to carry, without compensation 
of any kind, passengers of the Metropolitan Coach Com¬ 
pany who present a paper token, called a transfer, issued by 
the latter company. 

It is obvious that the term “free transfers” can have only 
one signification—that is to say, that the passenger who re- 
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ceives the same pays nothing for being carried over the road 
to which the transfer is given. 

Or, to state it in another form, the company receiving the 
transfer does not receive from the passenger who has the 
transfer either a nickel or a railroad ticket for his carriage. 

To state it in still another way, the passenger is a free 
passenger over the line of the company receiving the 
transfer. 

To state the case concretely, a passenger on the line of the 
Anacostia and Potomac River Railroad Company could take 
a car of the Capital Traction Company at Eighth and G 
streets southeast, near the Navy Yard. He could ride from 
that point to the Chevy Chase circle, a distance of about 
eight miles. If a transfer could legally be issued by the 
former road to the line of the Capital Traction Company, 
then said supposed passenger pays absolutely nothing for his 
ride of eight miles. The company is entitled to receive 
either a nickel or a railroad ticket. It receives neither. So 
that for the particular carriage in question the Capital Trac¬ 
tion Company has received absolutely nothing for the sendee 
that it has rendered the passenger except a transfer slip. 

To extend the concrete example further, the passenger in 
question may have gotten on the car of the Anacostia road 
within a block or two from the intersection of the two lines 
at Eighth and G streets. For carrying him this distance of a 
block or two the Anacostia Company gets a nickel or a ticket, 
and for carrying the same passenger eight miles the Capital 
Traction Company gets nothing. If it be said that the 
Capital Traction Company gets the whole fare on the return 
trip (and this as well as other attempted answers will be con¬ 
sidered hereinafter), if the particular passenger whom the 
Capital Traction Company has carried for nothing happens 
to return the same way, then the evident response is that the 
Capital Traction Company has gotten a nickel or a ticket, as 
the case may be, for carrying the man from Chevy Chase 
circle to the point of intersection, and that it has only gotten 
what was its absolute legal right for the particular carriage, 
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and it is under no obligation to give to the passenger in 
return for the nickel or ticket anything save “a single con¬ 
tinuous ride” over its own lines. The Capital Traction Com¬ 
pany has lawfully gotten in the supposed case what every 
other passenger would have had to pay whether he trans¬ 
ferred or not. Whether or not the transfer can, in any sense, 
be considered a legal tender for the passenger’s fare will be 
hereinafter particularly considered. 

Judge Grosscup, judge of the United States Circuit Court 
for the Northern District of Illinois, in the case of Chicago 
City Ry. Co. vs. City of Chicago, 142 F. R., 844 (a case 
which will be more fully referred to hereinafter), says, con¬ 
cerning a law similar to that under discussion, as follows: 

“Now, is that all that this ordinance proposes to do 
with respect to the property of the South Side Com¬ 
pany? The ordinance, if applied—whether in its re¬ 
stricted sense or in its larger sense, taking any pas¬ 
sengers who may come from all points over the lines 
mentioned—is an ordinance that seeks to compel 
the South Side Company to transport for nothing a 
man who may happen to have ridden over the lines 
of another independent company. True it is said 
that the general outcome of that ordinance will not 
injure the South Side Company because the transfer 
of passengers in this way will stimulate new business 
so that it will get just as many or more nickels than 
it would have gotten before, and that ordinarily if it 
carry a passenger into its territory for nothing the 
passenger will have to pay a nickel to get out of their 
territory; that street railway traffic is usually not 
simply a one-way traffic, but is a traffic to and from— 
from which it might be inferred that at most the 
effect of this ordinance would be to reduce the fare 
to one-half, each of these companies getting 2^ 
instead of 5 cents for the transportation; and that 
such regulation might be within the power of the city 
to enforce, in the absence of proof that it would be 
unreasonable. But that is not the case. 

“The enjoyment of property is not simply the right 
to have the property as valuable as it was before, 
especially if the judgment as to that value would be 
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exercised by somebody else. The right to enjoy prop¬ 
erty is the right to (not) simply obtain all the incre¬ 
ment it brings with it. I cannot be said to enjoy my 
property if some one else, a stranger to me in that 
respect, can compel me to enjoy it in any way but his 
(my) way; although he be beneficent enough to say, 
and to prove, that such exercise of it will not hurt me 
financially. It does hurt me in my rights as a property 
owner. It does hurt me in the enjoyment of my prop¬ 
erty. lie may not compel me to go into a copartner¬ 
ship with somebody whom 1 don't care to go into a 
copartnership with. He may not compel me to link 
up my business with strangers. Strangers may or 
may not honestly observe reciprocal relations. The 
enjoyment of property meant by the Fourteenth 
Amendment is that full exercise of dominion over 
one’s own property—over that which one has himself 
created—that the whole law of property, from ancient 
times down to the present time gives to a man, sub¬ 
ject only to the paramount rights of the State. And 
if the State has any paramount interest it must exer¬ 
cise it under the other provisions in the Constitution 
and in the way pointed out. The city and State may 
take property either for the purpose of operating it 
itself, or for the purpose of linking it up with some 
larger corporation, and allowing the larger corporation 
to operate it on the one-transfer and one-fare princi¬ 
ple, but the State cannot compel either one of these 
companies to do that. The State can take it by pay¬ 
ing for it. But it cannot compel these companies to 
enter involuntarily into a copartnership such as that. 
To do that is to take one of its rights of en joyment of 
property without due process of law. If the city can 
do that, it can put forward its advances, step by step, 
until there is no property right left at all; until the 
State would have control of everything; and upon the 
mere defense that it was doing no injury—that in 
the end one got more, or as much of it as he was get¬ 
ting before—would take away the dominion entirely. 
Dominion is enjoyment, and dominion is a part of 
the property right that the Fourteenth Amendment 
was intended to protect.” 


2e 
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(2) Free transfers, in the sense next hereinbefore stated, 
are unconstitutional. 

This proposition divides itself for discussion as follows: 

A. The Capital Traction Company is a “person” in the 
sense of the law, and is entitled to the same rights, subject to 
the same limitations, as those possessed by a natural person. 

B. The rights which the Capital Traction Company de¬ 
rives under its various charters from the United States con¬ 
stitute contract rights, as also rights of property. 

C. The Capital Traction Company, as a citizen of the 
United States doing business in the District of Columbia, is 
protected in said contract and property rights by those pro¬ 
visions of the Constitution of the United States and its 
amendments which are generally known as the “Constitu¬ 
tional Bill oi Rights.” 

D. The powers reserved by Congress, in granting the said 
charters, to amend or repeal the same, are not powers \htch 
enable Congress, under the guise of amendment or repeal, 
to violate the contract or property rights of the Capital 'Frac¬ 
tion Company derived under its said charters. 

E. While Congress may, under its exercise of the police 
power, from time to time prescribe legal rates of fare which 
the Capital Traction Company may, as a public service cor¬ 
poration, collect from its passengers, nevertheless the exer¬ 
cise of this power must not be violative of any of the pro¬ 
visions of the Constitutional Bill of Rights, but must come 
fairly within the scope of the police power, the power of 
eminent domain, or other general power of Congress ap¬ 
plicable to citizens generally. 

These propositions will be considered in order. 
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A. 

The Capital Traction Company is a “person" in the 

SENSE OF THE LAW, AND IS ENTITLED TO THE SAME RIGHTS, 
SUBJECT TO THE SAME LIMITATIONS, AS THOSE POSSESSED BY 
A NATURAL PERSON. 

In the case of Smyth against Ames, 169 U. S., 466, Mr. 
Justice Harlan, delivering the unanimous opinion of the 
court, says (p. 522): 

“By the Fourteenth Amendment it is provided that 
no State shall deprive any person of property without 
due process of law, nor deny to any person wdthin its 
jurisdiction the equal protection of the laws. That 
corporations are persons within the meaning of this 
amendment is now settled. Santa Clara County vs. 
Southern Pacific Railroad, 118 U. S., 394, 396; Char¬ 
lotte, Columbia & Augusta Railroad vs. Gibbes, 142 
U. S., 386, 391; Gulf, Colorado & Santa Fe Railway 
vs. Ellis, 165 U. S., 150, 154.” 

Again (p. 526): 

“In view of the adjudications these principles must 
be regarded as settled: 

“1. A railroad corporation is a person within the 
meaning of the Fourteenth Amendment declaring 
that no State shall deprive any person of property 
without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the 
laws.” 

The same principle had already been declared by the Su¬ 
preme Court in the case of Covington & Lexington Turnpike 
Road Company vs. Sandford, 164 U. S., 578. Mr. Justice 
Harlan, delivering the unanimous opinion of the court in 
this case, says (p. 592): 

“It is now settled that corporations are persons 
within the meaning of the constitutional provisions 
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forbidding the deprivation of property without due 
process of law, as well as a denial of the equal protec¬ 
tion of the laws”— 

citing a number of previous decisions. 

The force of these decisions is not affected by the fact that 
the Capital Traction Company is a railroad corporation 
whose uses are, in a manner, public. 

In the case of Georgia Railroad & Banking Company vs. 
Smith, 128 U. S., page 174, Mr. Justice Field, delivering 
the unanimous opinion of the court, said (p. 182) : 

“It is conceded that a railroad corporation is a pri¬ 
vate corporation, though its uses are public, and that 
a contract embodied in terms in its (charter) pro¬ 
visions, or necessarily implied by them, is within the 
constitutional clause prohibiting legislation impair¬ 
ing the obligation of contracts.” 

B. 

The rights which the Capital Traction Company 

DERIVES UNDER ITS VARIOUS CHARTERS FROM THE UNITED 

States constitute contract rights, as also rights of 

PROPERTY. 

In the case of Dartmouth College against Woodward, 4th 
Wheaton, 517, Chief Justice Marshall said (p. 626): 

“It can require no argument to prove, that the cir¬ 
cumstances of this case constitute a contract. An 
application is made to the crown for a charter to in¬ 
corporate a religious and literary institution. In the 
application, it is stated, that large contributions have 
been made for the object, which will be conferred 
on the corporation, as soon as it shall be created. The 
charter is granted, and on its faith the property is 
conveyed. Surely, in this transaction every ingre¬ 
dient of a complete and legitimate contract is to be 
found.” 
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Again, he says (p. 643): 

“According to the theory of the British constitu¬ 
tion, their parliament is omnipotent. To annul cor¬ 
porate rights might give a shock to public opinion, 
which that government has chosen to avoid; but its 
power is not questioned. Had parliament, imme¬ 
diately after the emanation of this charter, and the 
execution of those conveyances which followed it, 
annulled the instrument, so that the living donors 
would have witnessed the disappointment of their 
hopes, the perfidy of the transaction would have been 
universally acknowledged.” 

Again (p. 651) : 

“By this contract, the Crown was bound, and could 
have made no violent alteration in its essential terms, 
without impairing its obligation. * * * A re¬ 

peal of this charter, at any time prior to the adoption 
of the present Constitution of the United States, 
would have been an extraordinary and unprecedented 
act of power, but one which could have been con¬ 
tested only by the restrictions upon the legislature, 
to be found in the constitution of the State. But the 
Constitution of the United States has imposed this 
additional limitation, that the legislature of a State 
shall pass no act ‘impairing the obligation of con¬ 
tracts. ’ ” 

Mr. Justice Washington says (p. 654): 

“If a doubt could exist that a grant is a contract, 
the point was decided in the case of Fletcher vs. 
Peck, 6 Cranch, 87, in which it was laid down, that 
a contract is either executory or executed; by the 
former, a party binds himself to do, or not to do, a 
particular thing; the latter is one in which the object 
of the contract is performed, and this differs in noth¬ 
ing from a grant; but whether executed or executory, 
they both contain obligations binding on the parties, 
and both are equally within the provisions of the 
Constitution of the United States, which forbids the 
State governments to pass laws impairing the obliga¬ 
tion of contracts.” 
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Mr. Justice Story says (p. 704): 

“The principal objections having been thus an¬ 
swered, satisfactorily, at least, to my own mind, it 
remains only to declare, that my opinion, after the 
most mature deliberation is, that the charter of Dart¬ 
mouth College, granted in 1709, is a contract within 
the purview of the constitutional prohibition.” 

In the course of his argument in this case Daniel Webster 
said (p. 560): 

“But the King cannot abolish a corporation, or 
new model it, or alter its powers, without its assent. 
This is the acknowledged and well-known doctrine 
of the common law.” 

Again: 

“After forfeiture dyiy fotfnd, the King may re¬ 
grant the franchises; but a grant of franchises, al¬ 
ready granted, and of which no forfeiture has been 
found, is void.” 

Again (p. 573): 

“Whether the State will grant these franchises, 
and under what conditions it will grant them, it de¬ 
cides for itself. But when once granted, the con¬ 
stitution holds them to be sacred, till forfeited for 
just cause. That all property, of which the use may 
be beneficial to the public, belongs, therefore, to the 
public, is quite a new doctrine. It has no precedent, 
and is supported by no known principle.” 

Again (p. 576): 

“I hope enough has been said, to show, that the 
trustees possessed vested liberties, privileges and im¬ 
munities, under this charter; and that such liberties, 
privileges and immunities, being once lawfully ob¬ 
tained and vested, are as inviolable as any vested 
rights of property whatever.” 


Again (p. 581): 

“By the law of the land, is most clearly intended, 
the general law; a law which hears before it con¬ 
demns; which proceeds upon inquiry, and renders 
judgment only after trial. The meaning is, that 
every citizen shall hold his life, liberty, property and 
immunities, under the protection of the general rules 
which govern society.” 

In the case of Trustees for the Vincennes University 
against the State of Indiana, 14th Howard, page 268, Mr. 
Justice McLean, delivering the opinion of a majority of the 
court, says (p. 277): 

“The complainants, by accepting and exercising 
their corporate powers, acquired certain rights, and 
made certain contracts, which could not be impaired 
by the legislature. They constituted an eleemosy¬ 
nary corporation, in which the State has no property, 
and can exercise no power to defeat the trust. But 
this has been done by the legislature, not only by 
appointing an agent to collect the funds due to the 
corporation, and paying them into the State treas¬ 
ury; but, by selling the lands, they have diverted 
the fund, for the preservation and management of 
which, the corporation was instituted. This was an 
extraordinary proceeding, and was wholly without 
authority.” 


In the same opinion, Mr. Justice McLean quotes (pp. 
274, 277) from the Dartmouth College case. 

In the case of Pearsall against Great Northern Ry., 161 
U. S., 646, Mr. Justice Brown, delivering the opinion of 
a majority of the court, and after quoting from the decision 
in the Dartmouth College case (pp. 660, 661), says as fol¬ 
lows: 


“Subsequent cases have settled the law that, 
wherever property rights have been acquired by vir¬ 
tue of a corporate charter, such rights, so far as they 
are necessary to the full and complete enjoyment of 
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the main object of the grant, are contracts, and be¬ 
yond the reach of destructive legislation. Even 
before the Dartmouth College case was decided, it 
was held by this court that grants of land made by 
the Crown to colonial churches were irrevocable, and 
that property purchased by, or devised to them, prior 
to the adoption of the Constitution, could not be 
diverted to other purposes by the States which suc¬ 
ceeded to the sovereign i»ower of the colonies. Ter- 
rett v. Taylor, 9 Cranch, 43; Town of Pawlet v. 
Clark, 9 Cranch, 292; Society for Propagation of the 
Gospel v. New Haven, 8 Wheat., 464. 

“Indeed, the sanctity of charters vesting in gran¬ 
tees the title to lands or other property has been vin¬ 
dicated in a large number of cases. Davis vs. Gray, 
16 Wall., 203; Fletcher vs. Peck, 6 Cranch, 87, 137; 
Moore vs. Robbins, 96 U. S., 530; United States vs. 
Schurz, 102 U. S., 378; Noble vs. Union River Log¬ 
ging Railroad. 147 U. S., 165. 

“This court has had, perhaps, more frequent oc¬ 
casion to assert the inviolability of corporate charters 
in cases respecting the power of taxation than in any 
other, and in a long series of decisions has held that 
a clause imposing certain taxes in lieu of all other 
taxes, or of all taxes to which the company or stock¬ 
holders therein would l>e subject, is impaired by legis¬ 
lation raising the rate of taxation, or imposing taxes 
other than those specified in the charter. Thus in 
State Bank of Ohio vs. Knoop, 16 How., 369, it was 
held that, where, by a general banking law, it was 
provided that a certain percentage of dividends 
should be set off for the use of the State, and should 
he in lieu of all taxes to which the company or 
stockholders therein would otherwise be subjected, 
this was a contract fixing permanently the amount 
of taxation, and that legislation could not thereafter 
increase it. In this connection it was said by Mr. 
Justice McLean: ‘Every valuable privilege given by 
the charter, and which conduced to an acceptance 
of it and an organization under it, is a contract which 
cannot be changed by the legislature where the power 
to do so is not reserved in the charter. The Tate of 
discount, the duration of the charter, the specific tax 


agreed to be paid, and other provisions essentially 
connected with the franchise, and necessary to the 
business of the bank, cannot, without its consent, 
become a subject for legislative action.’ To the same 
effect are New Jersey vs. Wilson, 7 Cranch, 164; 
Gordon vs. Appeal Tax CouTt, 3 How., 133; Dodge 
vs. Woolsey, 18 How., 331; Jefferson Branch Bank 
vs. Skelly, 1 Black, 436; McGee vs. Mathias, 4 W all., 
143; Home of the Friendless vs. Rouse, 8 Wall., 430; 
Wilmington Railroad vs. Reid, 13 Wall., 264; 
Humphrey vs. Pegues, 16 Wall., 244; Farrington vs. 
Tennessee, 95 U. S., 679; New Jersey vs. Yard, 95 
U. S., 104; Asylum vs. New Orleans, 105 U. S., 362 
If, however, the charter contain a reservation of an 
unlimited power to alter, amend or repeal, the legis¬ 
lature may take away an immunity from taxation. 
Tomlinson vs. Jessup, 15 Wall., 454. 

“Within the same principle are grants of an ex¬ 
clusive right to supply gas or water to a municipality, 
or to occupy its streets for railway purposes. New 
Orleans Gas Co. vs. Louisiana Light Company, 115 
U. S., 650; New Orleans Water Works vs. Rivers, 115 
U. S., 674; Louisville Gas Co. vs. Citizens’ Gas Co., 
115 U. S., 683; St. Tammany Water Works vs. New 
Orleans Water Works, 120 U. S., 64; Boston & Lowell 
Railroad vs. Salem & Lowell Railroad, 2 Gray, 1.” 

See also case of Georgia Railroad & Banking Company 
against Smith, 128 U. S., 174, already quoted from. 

In the case of the Binghampton Bridge, 3 Wall., 51, Mr. 
Justice Davis says (p. 73): 

“We have supposed, if anything was settled by an 
unbroken course of decisions in the Federal and 
State courts, it was, that an act of incorporation was 
a contract between the State and the stockholders. 
All courts at this day are estopped from questioning 
the doctrine. The security of property rests upon 
it, and every successful enterprise is undertaken, in 
the unshaken belief that it will never be forsaken. 

“A departure from it now would involve dangers 
to society that cannot be foreseen, would shock the 
sense of justice of the country, unhinge its business 
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interests, and weaken, if not destroy, that respect 
which has always been felt for the judicial depart¬ 
ment of the Government. An attempt even to re¬ 
affirm it, could only tend to lessen its force and obli¬ 
gation. It received its ablest exposition in the case 
of Dartmouth College vs. Woodward, which case has 
ever since been considered a landmark by the pro¬ 
fession, and no court has since disregarded the doc¬ 
trine, that the charters of private corporations are 
contracts, protected from invasion by the Constitu¬ 
tion of the United States. And it has since so often 
received the solemn sanction of this court, that it 
would unnecessarily lengthen this opinion to refer 
to the cases, or even enumerate them. 

“The principle is supported by reason as well as 
authority. It was well remarked by the Chief Jus¬ 
tice, in the Dartmouth College case, ‘that the ob¬ 
jects for which a corporation is created are univer¬ 
sally such as the Government wishes to promote. 
They are deemed beneficial to the country, and this 
benefit constitutes the consideration, and in most 
cases the sole consideration for the grant.’ The pur¬ 
poses to be attained are generally beyond the ability 
of individual enterprise, and can only be accom¬ 
plished through the aid of associated wealth. This 
will not be risked unless privileges are given and 
securities furnished in an act of incorporation. The 
wants of the public are often so imperative, that a 
duty is imposed on Government to provide for 
them; and as experience has proved that a State 
should not directly attempt to do this, it is neces¬ 
sary to confer on others the faculty of doing what 
the sovereign power is unwilling to undertake. The 
legislature, therefore, says to public-spirited citi¬ 
zens: Tf you will embark, with your time, money 
and skill, in an enterprise which will accommodate 
the public necessities, we will grant to you, for a 
limited period, or in perpetuity, privileges that will 
justify the expenditure of your money, and the 
employment of your time and skill.’ Such a grant 
is a contract, with mutual considerations, and justice 
and good policy alike require that the protection of 
the law should be assured to it. 
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“It is argued, as a reason why courts should not 
be rigid in enforcing the contracts made by States, 
that legislative bodies are often overreached by de¬ 
signing men, and dispose of franchises with great 
recklessness. 

“If the knowledge that a contract made by a State 
with individuals is equally protected from invasion 
as a contract made between natural persons, does 
not awaken watchfulness and care on the part of 
law-makers, it is difficult to perceive what would. 
The corrective to improvident legislation is not in 
the courts, but is to be found elsewhere.” 


In the case of the Delaware Railroad Tax, 18 Wall.. 206, 
Mr. Justice Field, delivering the unanimous opinion of the 
court, says (p. 225): 

“That the charter of a private corporation is a 
contract between the State and the corporators, and 
within the provision of the Constitution prohibiting 
legislation impairing the obligation of contracts, has 
been the settled law of this court since the decision 
in the Dartmouth College case. Nor does it make 
any difference that the uses of the corporation are 
public, if the corporation itself be private. The con¬ 
tract is equally protected from legislative interfer¬ 
ence, whether the public be interested in the exercise 
of its franchise or the charter be granted for the sole 
benefit of its corporators. The doctrine is not con¬ 
troverted by any one; it is the established law; and 
the question in all cases, when it becomes necessary 
to apply it, is whether the particular legislative in¬ 
terference alleged does in fact impair the obligation 
of the contract; for it is not every kind of legislative 
interference with the powers, action, and property 
of the corporation which will have that result.” 

In the case of Society for Savings against Coite, 6 Wall., 
594, Mr. Justice Clifford, delivering the opinion of the 
majority of the court, says (p. 606) : 

“Corporate franchises are legal estates vested in 
the corporation itself as soon as it is in esse. They 
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are not mere naked powers granted to the corpora¬ 
tion, but powers coupled with an interest which vest 
in the corporation upon the possession of its fran¬ 
chises, and whatever may be thought of the cor¬ 
porators, it cannot be denied that the corporation 
itself has a legal interest in such franchises.” 


The authority quoted for this proposition is the Dart¬ 
mouth College case, and the language relied on is that of 
Mr. Justice Story, 4th Wheaton, 699, as follows: 

“In respect to franchises, whether corporate or 
not, which include a pernancy of profits, such as a 
right of fishery, or to hold a ferry, a market or a 
fair, or to erect a turnpike, bank, or bridge, there 
is no pretense to say, that grants of them are not 
within the Constitution. Yet they may, in point of 
fact, be of no exchangeable value to the owners. 

^ ^ orthles^ in the market. The truth, 

however, is, that all incorporeal hereditaments, 
whether they be immunities, dignities, offices or fran¬ 
chises. or other rights, are deemed valuable in law. 
The owners have a legal estate and property in them, 
and legal remedies to support and recover them, in 
case of any injury, obstruction or disseisin of them. 
Whenever they are the subjects of a contract or grant, 
they are just as much within the reach of the Con¬ 
stitution as any other grant.” 

Counsel are. of course, aware of the decisions of the Su¬ 
preme Court of the United States to the technical effect that 
the ordinary repeal provisions inserted generally in legisla¬ 
tive acts, and included in the charter of the defendant in 
error and other acts relating thereto, justify apparent legis¬ 
lative changes in such charters. Upon a consideration of 
said cases, however, it will be found that the questions actu¬ 
ally decided are not in conflict with the position here taken 
by counsel. It is not to be disputed that the legislature has 
authority to repeal the charter for acts of nonfeasance or 
malfeasance on the part of the grantee; but this is what 
could always be done. Neither is it to be disputed that the 





21 


legislature has plenary police power; but this, within legal 
limits, it could always exercise. What is contended by 
counsel is that where a body corporate has invested money 
upon the faith of a legislative grant, there the grantee has 
such a contract right as can only be divested by repeal or 
amendment for what may be properly designated competent 
legal reasons. This is made manifest by two recent decisions 
of the Supreme Court of the United States. 

In the case of City of Owensboro vs. Cumberland Tele- 
phone & Telegraph Co., 230 U. S., 58, Mr. Justice Lurton, 
delivering the opinion of the court, says, concerning the 
grant made by a municipal corporation to a public utility 
corporation, as follows (p. 64) : 

“1. That the right conferred by the ordinance 
involved is something more than a mere license, is 
plain. A license has been generally defined as a 
mere personal privilege to do acts upon the land of 
the licensor of a temporary character, and revocable 
at the will of the latter unless, according to some 
authorities, in the meantime expenditures contem¬ 
plated by the licensor when the license was given, 
have been made. (Authorities cited.) 

“That the grant in the present case was not a mere 
license is evident from the fact that it was upon its 
face neither personal, nor for a temporary purpose. 
The right conferred came from the State through 
delegated power to the city. The grantee was clothed 
with the franchise to be a corporation and to con¬ 
duct a public business, which required the use of the 
streets, that it might have access to the people it was 
to serve. Its charges were subject to regulation by 
law and it was subject to all of the police power of 
the city. 

“That an ordinance granting the right to place 
and maintain upon the streets of a city poles and 
wires of such a company is the granting of a prop¬ 
erty right, has been too many times decided by this 
court to need more than a reference to some of the 
later cases. (Authorities cited.) As a property right 
it was assignable, taxable and alienable. Generally 
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it is an asset of great value to such utility companies 
and a principal basis for credit. 

“2. The grant by ordinance to an incorporated 
telephone company, its successors and assigns, of the 
right to occupy the streets and alleys of a city with its 
poles and wires for the necessary conduct of a public 
telephone business, is a grant of a property right in 
perpetuity, unless limited in duration by the grant 
itself or as a consequence of some limitation imposed 
by the general law of the State, or by the corporate 
powers of the city making the grant. (Authorities 
cited.) If there be authority to make the grant and 
it contains no limitation or qualification as to dura¬ 
tion, the plainest principles of justice and right de¬ 
mand that it shall not be cut down, in the absence 
of some controlling principle of public policy. This 
conclusion finds support from a consideration of the 
public and permanent character of the business such 
companies conduct and the large investment which 
is generally contemplated. If the grant be accepted 
and the contemplated expenditure made, the right 
cannot be destroyed by legislative enactment or city 
ordinance based upon legislative power, without vio¬ 
lating the prohibitions placed in the Constitution for 
the protection of property rights. To quote from a 
most weighty writer upon municipal corporations, 
in approving of the decision in People v. O’Brien, 
supra, a decision accepted and approved by this court 
in Detroit v. Detroit Street Railway, supra —‘The 
grant to the railway company may or may not 
have been improvident on the part of the municipal¬ 
ity, but having been made and the rights of inno¬ 
cent investors and of third parties as creditors and 
otherwise having intervened, it would have been a 
denial of justice to have refused to give effect to 
the franchise according to its tenor and import, when 
fairly construed, particularly, when the construction 
adopted by the court was in accord with the general 
understanding. In the absence of language expressly 
limiting the estate or right of the company, we think 
the court correctly held under the legislation and 
facts that the right created by the grant of the fran¬ 
chise was perpetual, and not for a limited term only.’ 
Dillon on Mun. Corp., 5th ed., sec. 1265.” 
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Mr. Justice Lurton further says (p. 73): 

“To construe this general power of repeal as a 
reservation of a power to revoke or destroy con¬ 
tractual rights which have vested under an ordi¬ 
nance, which, upon its face, makes no such reserva¬ 
tion, would be to place every contract made by the 
city by virtue of an ordinance, legislative in form, 
subject to the mercy of changeable city councils. In 
the absence of an express reservation in the contract¬ 
ual ordinance, or an express delegation of power to 
revoke contracts under such ordinances, we think no 
such extraordinary power is to be implied.” 

Ashland vs. Wheeler, 88 Wisconsin, 607, 616. 

It is true that Mr. Justice Lurton adds the following on 
page 74: 

“That the right may be reserved to destroy a con¬ 
tract may be conceded; but when such a right is 
claimed, it must be clear and explicit. The conten¬ 
tion here advanced, if conceded, would paralyze the 
contractual power of the city, for if it has application 
to this ordinance, it would equally apply to every 
other contractual ordinance which the city might 
enact, though the contract had been accepted and 
expenditures made.” 

The same principles were repeated in the case of Boise 
Artesian Hot and Cold Water Co., Ltd., vs. Boise Citv, 230 
U. S., 84. 

In the case of Old Colony Trust Co. vs. City of Omaha, 
230 U. S., 100, Mr. Justice Van Devanter, delivering the 
opinion of the court, indicates in very clear language the 
limitation upon this power of amendment or repeal (p. 
114): 

“But while these decisions take an uniform view 
of the power of the cities of the State and of the effect 
of their action in cases such as this, and show that the 
grant made by the ordinance of 1884 must be re¬ 
garded as in perpetuity, they also show that such 
grants are deemed and held by that court to be ever 
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subject to the full exertion of the police power of 
the State in respect of the rates to be charged, the 
inode of conducting the business, and the character 
and quality of the service rendered. And it is fur¬ 
ther held that the public nature of the grant explains 
and justifies it, and that it is forfeitable for acts of 
abase, abandonment or nonuser, but cannot be taken 
away or impaired arbitrarily 


C. 


The Capital Traction Company, as a citizen of the 
United States doing business in the District of 
Columbia, is protected in said contract and prop¬ 
erty RIGHTS BY THOSE PROVISIONS OF THE CONSTITUTION 

of the United States and its amendments which are 

GENERALLY KNOWN AS THE “CONSTITUTIONAL BlLL OF 
RIGHTS.” 


When the Constitution of the United States was framed, 
in 1787, there was no District of Columbia. It is true that 
there was a Northwest Territory, for whose government an 
ordinance was passed by the Confederate or Continental Con¬ 
gress on the 13th of July, 1787. Article 2 of this ordinance 
provided, among other things, as follows: 

“No man shall be deprived of his liberty or prop¬ 
erty, but by the judgment of his peers, or the law of 
the land, and should the public exigencies make it 
necessary, for the common preservation, to take any 
person’s property, or to demand his particular serv¬ 
ices, full compensation shall be made for the same. 
And, in the just preservation of rights and property, 
it is understood and declared, that no law ought ever 
to be made or have force in the said Territory, that 
shall, in any manner whatever, interfere with or 
affect private contracts, or engagements, bona fide, 
and without fraud previously formed.” (Revised 
Statutes of the United States, second edition, pp 
13, 15.) 
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It is thus seen that the Continental Congress, dealing with 
the vast Northwest Territory, which was at that time almost 
a wilderness and very sparsely settled in its eastern portions, 
which adjoined certain of the then original States, inserted 
a bill of rights in its governing ordinance. 

There was no District of Columbia, although the territory 
which was to be included therein was contemplated. 

In 1787 so much of the original District as was ceded by 
the State ot Virginia contained one large and important 
town, Alexandria, and also was inhabited by farmers and 
others owning agricultural tracts. So much of the said 
District as was ceded by the State of Maryland contained 
the large and important town of Georgetown, and also was 
inhabited by farmers and others owning agricultural tracts. 

The Virginia citizens were protected in their rights by 
the Bill of Rights and the Constitution of Virginia. The 
Maryland citizens were protected by the Bill of Rights and 
the Constitution of Maryland. 

The only reference to the District of Columbia which is 
found in the Federalist is in No. XLIII, written by Madison. 
So much of this number as is relevant here reads as follows: 

“The indispensable necessity of complete authority 
at the seat of Government, carries its own evidence 
with it. It is a power exercised by every legislature 
of the Union, I might say of the world, by virtue 
of its general supremacy. Without it, not only the 
public authority might be insulted and its proceed¬ 
ings be interrupted with impunity, but a depend¬ 
ence of the members of the general government on 
the state comprehending the seat of the government, 
for protection in the exercise of their duty, might 
bring on the national councils an imputation of awe 
or influence, equally dishonourable to the govern¬ 
ment and dissatisfactory to the other members of 
the confederacy. This consideration has the more 
weight, as the gradual accumulation of public im¬ 
provements at the stationary residence of the govern¬ 
ment, would be both too great a public pledge to 
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be left in the hands of a single state, and would 
create so many obstacles to a removal of the govern¬ 
ment, as still further to abridge its necessary inde¬ 
pendence. The extent of this federal district is suffi- 
cientlv circumscribed to satisfy every jealousy of an 
opposite nature. And as it is to be appropriated to 
this use with the consent of the state ceding it; as 
the state will no doubt provide in the compact for the 
rights, and the consent of the citizens inhabiting it; 
as the inhabitants will find sufficient inducements of 
interest, to become willing parties to the cession; as 
thev will have had their voice in the election of the 
government, which is to exercise authority over 
them; as a municipal legislature for local purposes, 
derived from their own suffrages, will of course be 
allowed them; and as the authority of the legislature 
of the State, and of the inhabitants of the ceded part 
of it, to concur in the cession, will be derived from 
the whole people of the State, in their adoption of 
the Constitution, every imaginable objection seems 
to be obviated.” 

The Federalist (edition edited by John C. 

Hamilton), page 339. 

It cannot be supposed that those who framed the Consti¬ 
tution of the United States intended that the citizens of the 
Federal capital should be deprived of the protection of the 
Bill of Rights of the Constitution. 

With respect to laws impairing the obligation of contracts, 
Madison, in No. XLIY of the Federalist, wrote as follows: 

“Bills of attainder, ex post facto laws, and laws im¬ 
pairing the obligation of contracts, are contrary to the 
first principles of the social compact, and to every 
principle of sound legislation. The two former are 
expressly prohibited by the declarations prefixed to 
some of the State constitutions, and all of them are 
prohibited by the spirit and scope of these funda¬ 
mental charters. Our own experience has taught us, 
nevertheless, that additional fences against these 
dangers ought not to be omitted. Very properly, 
therefore, have the convention added this constitu- 
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tional bulwark in favor of personal security and pri¬ 
vate rights; and I am much deceived, if they have 
not, in so doing, as faithfully consulted the genuine 
sentiments, as the undoubted interests of their con¬ 
stituents. The sober people of America are weary of 
the fluctuating policy which has directed the public 
councils. They have seen with regret and with in¬ 
dignation. that sudden changes,” and legislative inter¬ 
ferences, in cases affecting personal rights, become 
jobs in the hands of enterprising and influential 
speculators; and snares to the more industrious and 
less informed part of the community. They have 
seen, too, that one legislative interference is but the 
first link of a long chain of repetitions; every subse¬ 
quent interference being naturally produced by the 
effects of the preceding. They very rightly infer, 
therefore, that some thorough reform is wanting, 
which will banish speculations on public measures, 
inspire a general prudence and industry, and give a 
regular course to the business of society.” 

The Federalist (edition edited by John C. 

Hamilton), page 351. 

It was said by Mr. Hamilton in his communication to the 
«/ 

Senate of Januarv 20, 1795: 

‘‘When a government enters into a contract with 
an individual, it deposes, as to the matter of the con¬ 
tract, its constitutional authority, and exchanges the 
character of legislator for that of a moral agent, with 
the same rights and obligations as an individual. Its 
promises may be justly considered as excepted out of 
its power to legislate, unless in aid of them. It is 
in theory impossible to reconcile the idea of a promise' 
which obliges, with a power to make a law which can 
vary the effect of it.” 

Again Mr. Hamilton said in the 84th number of the Fed¬ 
eralist, “Why declare that things shall not be done which 
there is no power to do?” 

Upon this subject the late Judge Hare wrote as follows: 

“It may have been owing to these considerations, 
or because when sovereignty is transferred to the 
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people guaranties are as much needed against its abuse 
as if it were left in the hands of a king, that the Con¬ 
stitution of Pennsylvania as framed in 1786 made the 
principles of Magna Charta a restraint on all the 
branches of the government, and shielded the citi¬ 
zen from oppression by the legislature as well as the 
executive. When, however, the Convention which 
sat in Philadelphia to frame the General Government 
came to consider what checks were requisite, it was 
deemed that the enumerated powers conferred on 
Congress could not readily be abused, and that in a 
country where property and respect for individual 
rights were generally diffused, life, liberty, and prop¬ 
erty would be sufficiently secure in the hands of rep¬ 
resentatives chosen by the people and under the con¬ 
stitutional guaranties devised by the several States. 
There were, nevertheless, points where the interests of 
one class might be at variance with those of another, 
or sacrificed to the passions and prejudices of the hour. 
The right of ownership concerned every man, and 
was generally regarded as sacred; but the sanctity of 
contracts might be viewed differently by debtors and 
creditors, especially in periods of financial distress, 
when the means of payment could not readily be pro¬ 
cured. Moreover, the course of events during the 
Revolutionary War and subsequently, had shown that 
the State legislatures were only too ready to follow 
the precedent set by Parliament of condemning legis¬ 
latively without a trial, or for acts that were not pun¬ 
ishable when done. Both points might have been 
covered by so moulding the clause above cited from 
Magna Charta as to preclude any act on the part 
either of the States or of Congress that would operate 
as a deprivation without due process of law. The 
Convention, however, deemed it preferable to guard 
against the dangers which seemed imminent, by 
providing in the tenth section of the article that ‘no 
State shall pass a bill of attainder, ex post facto law, 
or law impairing the obligation of contracts.’ The 
prohibition of ex post facto laws and bills of at¬ 
tainder has been already reviewed, and we have now 
to consider the remaining clause of the sentence. 
Taking the tenth section as a whole, it includes a 
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large part of the ground covered by Magna Charta; 
but while it prohibits nothing which Magna Charta 
allowed, much that the latter forbade the king is left 
open to the States. If property could not be legis¬ 
latively taken from a grantee and revested in the 
grantor consistently with the obligation of the grant 
viewed as a contract, it might, agreeably to the cur¬ 
rent of authority, be transferred to a third person, al¬ 
though such a course would manifestly be the depri¬ 
vation without due process of law which Magna 
Charta condemns, and is now prohibited by the 
Fourteenth Amendment of the Federal Constitution. 

“The restraint under consideration does not apply 
to Congress. If they are under a disability, it is 
from a lack of power, or arises from the Fifth Amend¬ 
ment, and not from an express prohibition. This ap¬ 
pears unmistakably from the instrument itself. The 
United States and the States are forbidden to pass bills 
of attainder and ‘ex post facto laws;’ but the prohibi¬ 
tion to impair the obligation of contracts is addressed 
solely to the States. There were good reasons for a 
distinction which at first sight might appear arbi¬ 
trary. Contracts belong to the domain of State legis¬ 
lation, and are ordinarily beyond the jurisdiction of 
Congress, which cannot act upon or regulate them 
save incidentally and in the exercise of some power 
which has been conferred for national purposes; as, 
for instance, laying an embargo, enacting a bankrupt 
law, or fixing the standard of the coinage; and when 
such a case occurs, the contract obviously should not 
be allowed to block the path of Congress. It w T as, on 
the other hand, requisite to circumscribe the State 
legislatures, whose authority is general wdien not lim¬ 
ited in terms, and might, if the Constitution of the 
United States did not intervene, l>e rendered despotic 
by abrogating the checks imposed ny the existing 
organic laws. A convention chosen by the people of 
Pennsylvania or New r York could, for instance, but 
for the restraint imposed by the Federal bond, annul 
the franchises of every corporation w T ithin its juris¬ 
diction by repealing the law which called it into 
being. Contracts might be rescinded or declared in¬ 
valid without a hearing, or the means of enforcing 
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them by suit withheld, and the power to enact insol¬ 
vent laws so used as to defeat honest claims, although 
there were ample means of payment.” 

Hare’s American Constitutional Law, Vol. 1, 
pages 574, 576. 

When the legislature of Maryland, on the 19th of Decem¬ 
ber. 1791, ceded so much of the District as lay within its 
boundaries to the United States, it provided in section 2 of 
the ceding act as follows: 

“And provided also, that the jurisdiction of the 
laws of this State, over the persons and property of 
individuals residing within the limits of the cession 
aforesaid, shall not cease or determine until Congress 
shall by law provide for the (Government thereof, 
under their jurisdiction, in manner provided by the 
article of the Constitution before recited.” 

Kiltv's Laws of Maryland (Vol. 2), chapter 
XLV, p. 324. 

The Maryland act of December 19, 1791, provided: 

“That all that part of the said territory, called Co¬ 
lumbia, which lies within the limits of this State, shall 
l>e and the same is hereby acknowledged to be for¬ 
ever ceded and relinquished to the Congress and Gov¬ 
ernment of the United States, in full and absolute 
right, and exclusive jurisdiction, as well of soil as of 
persons residing, or to reside, thereon, pursuant to the 
tenor and effect of the eighth section of the first 
article of the Constitution of government of the 
United States: Provided, That nothing herein con¬ 
tained shall he construed to vest in the United States 
any right of property in the soil, as to affect the 
.rights of individuals therein, otherwise than the 
same shall or may be transferred by such individuals 
to the L T nited States.” 

The declaration of rights, prefixed to the Constitution of 
March, 1776, declared, in article 3, that “The inhabitants 
of Maryland are entitled to the common law of England 
and the trial by jury, according to the course of that law;” 
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and in article 21 repeated the words of Magna Charta—“Mo 
person ought to be taken or imprisoned,” etc., “or deprived 
of his life, liberty or property blit by the judgment of his 
peers or the law of the land.” First Charters and Constitu¬ 
tions, 817, 818. 

Of these words of Magna Charta Mr. Justice Gray, de¬ 
livering the unanimous opinion of the court in the case of 
Capital Traction Company against Hof, 174 U. S., 1, says 
(p. 21) as follows: 

“As to the words of Magna Charta, incorporated 
into the constitution of Maryland, after volumes 
spoken and written with a view to their exposition, 
the good sense of mankind has at length settled down 
to this: That they were intended to secure the indi¬ 
vidual from the arbitrary exercise of the powers of 
government, unrestrained by the established prin¬ 
ciples of private rights and distributive justice.” 

\ 

It can then hardly be doubted that the framers of the 
Federal Constitution supposed that they had protected all 
of the great common-law rights of the citizens by the pro¬ 
visions of that instrument. Section 9, article I, imposed 
certain inhibitions upon the Congress. By the provisions of 
section 10 certain inhibitions had been imposed upon the 
States. By the provisions of paragraph 3, section 2, of article 
III, protection had been thrown around those accused of 
crime. When its work was completed, the Constitutional 
Convention undoubtedly thought that it had made every 
necessary provision for the protection of the citizens of the 
United States. They had full knowledge of the bills of 
rights and of the constitutions of the original States, and 
they assumed that citizens of States would be adequately 
protected with respect to rights to life, liberty and property 
by these bills of rights and constitutions of the several States 
in which they resided. 

As is well known, determined and obstinate objection was 
made in the conventions of many of the States which met 
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to determine whether or not the Constitution should be 
adopted, to the absence from that instrument of many of 
what were considered the most essential provisions of the 
bills of rights of the different States protecting the common- 
law right of the citizens to life, liberty and property. The 
Constitution was adopted only on what were thought reliable 
assurances that amendments would be at once proposed, 
which would be virtually a bill of rights. 

Can there be any question that if the Constitution had 
not thus provided for the protection of the people against 
bills of attainder, ex post facto laws or laws impairing the 
obligation of contracts, these provisions would have been in¬ 
cluded in the first ten constitutional amendments which 
were collectively proposed to the legislatures of the several 
States by the First Congress on the 25th of September, 1789? 

Can it be supposed that, if the discovery had been then 
made that citizens of the District of Columbia were to be 
unprotected from Federal legislation against the violation 
of their contracts, an amendment would not have been intro¬ 
duced which would have carried this vital point? 

Bearing in mind what has been hereinbefore said, quoting 
the language of Mr. Webster in the Dartmouth College case 
and the language of Chief Justice Marshall and of Mr. Jus¬ 
tice Story delivering their opinions in that case, is it not 
inconceivable that it was the intention of the framers of the 
Constitution and the members of the First Congress of the 
United States to leave the vital right of contract unprotected 
as against the Government of the United States, from whom 
most danger was feared by the framers of the Constitution? 

The Supreme Court of the United States has explicitly 
decided that the citizens of the District of Columbia are 
protected by the Bill of Rights of the Constitution. 

Mr. Justice Gray, in delivering the unanimous opinion of 
the court in the case, already cited, of Capital Traction Com¬ 
pany against Hof, 174 U. S., 1, says (p. 5): 
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“It is beyond doubt, at the present day, that the 
provisions of the Constitution of the United States 
securing the right of trial by jury, whether in civil 
or in criminal cases, are applicable to the District of 
Columbia.” 

In support of this proposition he cites the following cases: 

(1.) Webster vs. Reid (1850), 11 Howard, 437, 459: 

In this case a law of the legislature of the Territory of 
Iowa directing that the court should decide certain cases 
without the intervention of a jury to determine matters of 
fact was pronounced inconsistent with the Constitution of 
the United States. The question, therefore, was concerning 
the right of the citizen of a Territory to the protection of 
the seventh article of the amendments. The court says 
(p. 459) : 

“Bv the seventh article of the amendments of the 

Constitution it is declared, ‘In suits at common law, 

where the value in controversy shall exceed twenty 

%/ 

dollars, the right of trial by jury shall be preserved/ 
The organic law of the Territory of Iowa, by express 
provision and by reference, extended the laws of the 
United States, including the ordinance of 1787, over 
the Territory so far as they are applicable. 

“The act under which the above proceeding was 
had prohibited the trial by jury in matters of fact on 
which the suits were founded. In this respect the 
act was void.” 

(2.) Callan vs. Wilson (1888), 127 U. S., 540, 548: 

In that case a citizen of the District was convicted of a 
misdemeanor by the police court of the District of Columbia 
without the intervention of a jury. Mr. Justice Harlan de¬ 
livered the unanimous opinion of the court, which should 
be quoted in full. In view of the length of this brief, we 
content ourselves with the following excerpt from the opin¬ 
ion: 

“The contention of the appellant is, that the 
offense with which he is charged is a ‘crime’ within 

5e 
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the meaning of the third article of the Constitution, 
and that he was entitled to be tried by a jury; that 
his trial by the police court, without a jury, was not 
‘due process of law' within the meaning of the Fifth 
Amendment; and that, in any event, the prosecution 
against him was a ‘criminal prosecution,’ in which 
he was entitled, by the Sixth Amendment, to a speedy 
and public trial by an impartial jury. 

“The contention of the Government is, that the 
Constitution does not require that the right of trial 
by jury shall be secured to the people of the District 
of Columbia; that the original provision, that when 
a crime was not committed within any State ‘the 
trial shall he at such place or places as the Congress 
may by law have directed,’ had, probably, reference 
only to offenses committed on the high seas; that, in 
adopting the Sixth Amendment, the people of the 
States were solicitous about trial by jury in the States 
and nowhere else, leaving it entirely to Congress to 
declare in what way persons should be tried who 
might be accused of crime on the high seas, and in 
the District of Columbia and in places to be there¬ 
after ceded for the purposes, respectively, of a seat of 
government, forts, magazines, arsenals, and dock¬ 
yards; and, consequently, that that amendment 
should he deemed to have superseded so much of the 
third article of the Constitution as relates to the trial 
of crimes by jury. 

“Upon a careful examination of this position we 
are of opinion that it cannot be sustained without 
violence to the letter and spirit of the Constitution. 

“The third article of the Constitution provides for 
a jury in the trial of { all crimes, except in cases of 
impeachment.’ The word ‘crime,’ in its more ex¬ 
tended sense, comprehends every violation of public 
law; in a limited sense, it embraces offenses of a 
serious or atrocious character. In our opinion, the 
provision is to be interpreted in the light of the prin¬ 
ciples which, at common law, determined whether 
the accused, in a given class of cases, was entitled to 
be tried by a jury. It is not to be construed as re¬ 
lating only to felonies, or offenses punishable by con¬ 
finement in the penitentiary. It embraces as well 



some classes of misdemeanors, the punishment of 
which involves or may involve the deprivation of the 
liberty of the citizen. It would be a narrow construc¬ 
tion of the Constitution to hold that no prosecution 
for a misdemeanor is a prosecution for a ‘crime’ 
within the meaning of the third article, or a ‘crimi¬ 
nal prosecution’ within the meaning of the Sixth 
Amendment. And we do not think that the amend¬ 
ment was intended to supplant that part of the third 
article which relates to trial by jury. There is no 
necessary conflict between them. Mr. Justice Story 
says that the amendment, ‘in declaring that the ac¬ 
cused shall enjoy the right to a speedy and public 
trial by an impartial jury of the State or district 
wherein the crime shall have been committed, (which 
district shall be previously ascertained by law,) and 
to be informed of the nature and cause of the accusa¬ 
tion, and to be confronted with the witnesses against 
him, does but follow out the established course of 

the common law in all trials for crimes.’ Story on 

•/ 

the Constitution, § 1791. And as the guarantee 
of a trial by jury, in the third article, implied 
a trial in that mode and according to the settled rules 
of the common law, the enumeration, in the Sixth 
Amendment, of the rights of the accused in criminal 
prosecutions, is to be taken as a declaration of what 
those rules were, and is to be referred to the anxiety 
of the people of the States to have in the supreme 
law of the land, and so far as the agencies of the 
General Government were concerned, a full and dis¬ 
tinct recognition of those rules, as involving the 
fundamental rights of life, liberty, and property. 
This recognition was demanded and secured for the 
benefit of all the people of the United States, as well 
those permanently or temporarily residing in the 
District of Columbia, as those residing or being in 
the several States. There is nothing in the history 
of the Constitution or of the original amendments to 
justify the assertion that the people of this District 
may be lawfully deprived of the benefit of any of 
the constitutional guarantees of life, liberty, and 
property—especially of the privilege of trial bv jury 
in criminal cases. In the Draft of a Constitution re- 
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ported by the Committee of Five on the 6th of 
August, 1787, in the Convention which framed the 
Constitution, the 4th section of article XI read that 
‘the trial of all criminal offenses (except in cases of 
impeachment) shall he in the States where they shall 
he committed; and shall be by jury.’ 1 Elliott’s 
Deb., 2d ed., 229. But that article was, by unanimous 
vote, amended so as to read: ‘The trial of all crimes 
(except in cases of impeachment) shall be by jury; 
and such trial shall be held in the State where the 
said crimes shall have been committed; but when not 
committed within any State, then the trial shall be 
at such place or places as the legislature may direct.’ 
Id., 270. The object of thus amending the section. 
Mr. Madison says, was ‘to provide for trial by jury 
of offenses committed out of any State.’* 3 Madison 
Papers. 144. In Reynolds vs. United States, 98 U. S., 
145, 154, it was taken for granted that the Sixth 
Amendment of the Constitution secured to the peo¬ 
ple of the Territories the right of trial by jury in 
criminal prosecutions; and it had been previously 
held in Webster vs. Reid, 11 ITow., 437, 460, that 
the Seventh Amendment secured to them a like right 
in civil actions at common law. We cannot think 
that the people of this District have, in that regard, 
less rights than those accorded to the people of the 
Territories of the United States.” 

(3.) Thompson vs. Utah (1898), 170 U. S., 343: 

In that case the Supreme Court held that a certain provis¬ 
ion of the Constitution of the State of Utah, providing for 
the trial of criminal cases in courts of general jurisdiction 
by a jury composed of eight persons, is ex post facto in its 
application to felonies committed before the Territory be¬ 
came a State. Delivering the opinion of the court, Mr. 
Justice Harlan says (p. 346): 

“That the provisions of the Constitution of the 
United States relating to the right of trial by jury in 
suits at common law apply to the Territories of the 
United States is no longer an open question. Web¬ 
ster vs. Reid, 11 How., 437, 460; American Publish- 
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ing Co. vs. Fisher, 166 U. S., 464, 468; Springville vs. 
Thomas, 166 U. S., 707. In the last-named case it 
was claimed that the territorial legislature of Utah 
was empowered by the organic act of the Territory of 
September 9, 1850, 9 Stat., 453, c. 51, § 6, to pro¬ 
vide that unanimity of action on the part of jurors in 
civil cases was not necessary to a valid verdict. This 
court said: Tn our opinion the Seventh Amendment 
secured unanimity in finding a verdict as an essential 
feature of trial by jury in common-law cases, and the 
act of Congress could not impart the power to change 
the constitutional rule, and could not he treated as 
attempting to do so/ 

“It is equally beyond question that the provisions 
of the National Constitution relating to trials by jury 
for crimes and to criminal prosecutions apply to the 
Territories of the United States.” 


Of the case of Callan against Wilson, Mr. Justice Gray 
says, in Capital Traction Company against Hof, 174 U. S., 1, 
as follows (p. 18) : 


“The question considered and decided by this court 
in Callan vs. Wilson (1888), 127 U. S., 540, though 
somewhat analogous, was essentially a different one. 
That case was a criminal case, not affected by the 
Seventh Amendment of the Constitution, but depend¬ 
ing upon the effect of those other provisions of the 
original Constitution and of the Fifth and Sixth 
Amendments, which declare that ‘the trial of all 
causes, except in cases of impeachment, shall be by 
jury,’ that ‘no person shall be deprived of life, liberty 
or property without due process of law,’ and that ‘in 
all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial by an impartial 
jury.’ The point there decided was that a person ac¬ 
cused of a conspiracy to prevent another person from 
pursuing his lawful calling, and by intimidations and 
molestations to reduce him to beggary, had the right 
to a trial by jury in the first instance, and that it was 
not enough to allow him a trial hv jury after having 
been convicted by a justice of the peace without a 
jury. The decision proceeded upon the ground that 
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such a conspiracy was an offense of a grave character, 
affecting the public at large, as well as one the pun¬ 
ishment of which might involve the liberty of the 
citizen; it was conceded that there was a class of 
minor offenses to which the same rule could not 
apply; and the question of applying a like rule to 
civil cases did not arise in the case, and was not 
touched bv the court.” 

1/ 

In tlie case of Loughborough vs. Blake, 5th Wheaton, 
317, tlie Supreme Court decided (Chief Justice Marshall 
delivering the opinion) that Congress has authority to im¬ 
pose a direct tax on the District of Columbia, in proportion 

to the census directed to lie taken bv the Constitution. 

«/ 

Speaking of this decision the same court says in the case 
of Downes vs. Bidwell, 182 U. S., 244, as follows (p. 260) : 

* “There could be no doubt as to the correctness of 
this conclusion, so far, at least, as it applied to the 
District of Columbia. This District had been a part 
of the States of Maryland and Virginia. It had 
been subject to the Constitution, and was a part of 
the United States. The Constitution had attached to 
it irrevocably. There are steps which can never be 
taken backward. The tie that bound the States of 
Maryland and Virginia to the Constitution could not 
be dissolved, without at least the consent of the Fed¬ 
eral and State governments^ to a formal separation. 
The mere cession of the District of Columbia to the 
Federal Government relinquished the authority of 
the States, but it did not take it out of the United 
States or from under the aegis of the Constitution. 
Neither party had ever consented to that construction 
of the cession. If. before the District was set off, 
Congress had passed an unconstitutional act, affect¬ 
ing its inhabitants, it would have been void. If done 
after the District was created, it would have been 
equally void; in other words. Congress could not do 
indirectly by caning out the District what it could 
not do directly. The District still remained a part of 
the United States, protected by the Constitution. In¬ 
deed, it would have been a fanciful construction to 
hold that territory which had been once a part of the 
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United States ceased to be such by being ceded di¬ 
rectly to the Federal Government.” 

Again the court says (p. 263) : 

“It may be added in this connection that, to put 
at rest all doubts regarding the applicability of the 
Constitution to the District of Columbia, Congress by 
the act of February 21, 1871, c. 62, 16 Stat., 419, 
426, sec. 34, specifically extended the Constitution 
and laws of the United States to this District." 

The statute referred to is as follows: 

“And the Constitution and all the laws of the 
United States which are not locally inapplicable, 
shall have the same force and effect within the said 
District of Columbia as elsewhere within the United 
States.” 

See also the case of Rassmussen vs. United States, 197 
U. S., 516, and especially pages 526, 527 of the opinion of 
the court delivered by then Justice White, now Chief Justice. 

It is undoubted law, then, that the citizens of the District 
of Columbia, as well as the citizens of the Territories of the 
United States, are entitled to the protection of the constitu¬ 
tional Bill of Rights. There is no provision, however, in said 
Constitution or amendments literally prohibiting Congress 
from impairing the obligation of a contract, although every 
implication from the pertinent provisions of the Constitution 
and of the amendments would imply such prohibition. Un¬ 
questionably, the spirit of the Constitution prevents such 
impairment. 

There are certain decisions of the Supreme Court of the 
United States which limit the power of Congress to enact 
legislation in the Territories and in the District of Columbia 
when such legislation would impair the course of the com¬ 
mon law or would impair rights which have existed imme- 
morially at common law. These rights are quite as vital 
as the other rights protected by the letter of the Constitution 
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itself and of its amendments, and which, as we have seen, 
apply in the District of Columbia. 

In the case of National Bank against County of Yankton, 
101 U. S., 129, the question was as to the power of Congress 
over the Territory of Dakota. In delivering the opinion of 
the court, Mr. Chief Justice Waite said (p. 133): 

‘‘Congress may not only abrogate laws of the terri¬ 
torial legislatures, but it may itself legislate directly 
for the local government. It may make a void act of 
the territorial legislature valid, and a valid act void. 
In other words, it has full and complete legislative 
authority over the people of the Territories and all 
the departments of the territorial governments. It 
may do for the Territories what the people, under 
the Constitution of the United States, may do for 
the States.” 

There would seem to be here a plain implication that what 
the people, under the Constitution of the United States, 
could not do for the States, Congress, under the Constitution 
of the United States, could not do for the Territories. This 
becomes plainer in what was said by the Supreme Court in 
the case of Murphy vs. Ramsey, 114 U. S., 15, 44. This case 
concerned the alleged wrongful deprival of certain citizens 
of the then Territory of Utah of their right to vote. Ac¬ 
tions at law were brought seeking to recover damages for 
such deprivation. Mr. Justice Matthews, delivering the 
opinion of the court, said (p. 44): 

“The people of the United States, as sovereign 
owners of the national Territories, have supreme 
power over them and their inhabitants. In the ex¬ 
ercise of this sovereign dominion, they are repre¬ 
sented by the Government of the United States, to 
whom all the powers of government over that sub¬ 
ject have been delegated, subject only to such restric¬ 
tions as are expressed in the Constitution, or are 
necessarily implied in its terms, or in the purposes 
and objects of the power itself; for it may well be 
admitted in respect to this, as to every power of 
society over its membeTs, that it is not absolute and 
unlimited.” 
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In the case of Mormon Church vs. United States, 136 
U. S., 1, Mr. Justice Bradley, delivering the opininon of 
the court, quotes the above excerpts from the cases of Na¬ 
tional Bank vs. County of Yankton, 101 U. S., 129, and 
- Murphy vs. Ramsey, 114 U. S., 15, and says (p. 44) : 

“Doubtless Congress, in legislating for the Terri¬ 
tories, would be subject to those fundamental limita¬ 
tions in favor of personal rights which are formulated 
in the Constitution and its amendments; but these 
limitations would exist rather by inference and the 
general spirit of the Constitution from which Con¬ 
gress derives all its powers, than bg any express and 
direct application of its provisions. 

In delivering the opinion of the court in the case of 
Thompson vs. Utah, 170 U. S., 343, Mr. Justice Harlan him¬ 
self quotes all of the above excerpts, including the last one 
in the case of the Mormon Church, and repeats them with 
apparent approbation. 

In the Dartmouth College case the court said that in con¬ 
struing the constitutional provisions against statutes impair¬ 
ing the obligation of contracts it was proper to consider the 
current abuses of legislative powers, the intent of the framers 
of the instrument, and its general spirit. 

The most important utterance of the Supreme Court of 
the United States in this connection is the majority opinion 
of the court in the case of Hepburn against Griswold, 8th 
Wallace, 603, as follows (p. 622): 

“But there is another view, which seems to us de¬ 
cisive, to whatever express power the supposed im¬ 
plied power in question may be referred. In the rule 
stated by Chief Justice Marshall, the words appropri¬ 
ate, plainly adapted, really calculated, are qualified 
by the limitation that the means must be not pro¬ 
hibited, but consistent with the letter and spirit of 
the Constitution. Nothing so prohibited or incon¬ 
sistent can be regarded as appropriate, or plainly 
adapted, or really calculated means to any end. 

6e 
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“Let us inquire, then, first, whether making bills 
of credit a legal tender, to the extent indicated, is con¬ 
sistent with the spirit of the Constitution. 

“Among the great cardinal principles of that in¬ 
strument, no one is more conspicuous or more ven¬ 
erable than the establishment of justice. And what 
was intended by the establishment of justice in the 
minds of the people who ordained it is, happily, not 
a matter of disputation. It is not left to inference 
ot conjecture, especially in its relations to contracts. 

“When the Constitution was undergoing discus¬ 
sion in the Convention, the Congress of the Confed¬ 
eration was engaged in the consideration of the ordi¬ 
nance for the government of the territory northwest 
of the Ohio, the only territory subject at that time to 
its regulation and control. Hy this ordinance certain 
fundamental articles of compact were established l>e- 
tween the original States and the people and States 
of the territory, for the purpose, to use its own lan¬ 
guage, ‘of extending the fundamental principles of 
civil and religious liberty, whereon these republics/ 
(the States united under the Confederation), ‘their 
laws, and constitutions are erected/ Among these 
fundamental principles was this: ‘And in the'just 
preservation of rights and property it is understood 
and declared that no law ought ever to be made, or 
have force in the said territory, that shall in any 
manner whatever interfere with or affect private con¬ 
tracts or engagements bona fide and without fraud 
previously formed/ 

“The same principle found more condensed ex¬ 
pression in that most valuable provision of the Con¬ 
stitution of the United States, ever recognized as an 
efficient safeguard against injustice, that ‘no State 
shall pass any law impairing the obligation of con¬ 
tracts/ 

“It is true that this prohibition is not applied in 
terms to the Government of the United States. Con¬ 
gress has express power to enact bankrupt laws, and 
we do not say that a law made in the execution of 
any other express power, which, incidentally only, 
impairs the obligation of a contract, can be held to 
be unconstitutional for that reason. 
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“But we think it clear that those who framed and 
those who adopted the Constitution, intended that the 
spirit of this prohibition should pervade the entire 
body of legislation, and that the justice which the 
Constitution was ordained to establish was not 
thought by them to be compatible with legislation of 
an opposite tendency. In other words, we cannot 
doubt that a law not made in pursuance of an ex¬ 
press power, which necessarily and in its direct opera¬ 
tion impairs the obligation of contracts, i9 inconsist¬ 
ent with the spirit of the Constitution.” 


This opinion was delivered by Chief Justice Chase, and 
was concurred in by Associate Justices Nelson, Greer, Clif¬ 
ford. and Field—Justices Miller, Swayne, and Davis dissent¬ 
ing. 

It is true that this decision was reversed in what are known 
as the Legal Tender cases, 12 Wallace, 457. In this case 
the opinion of the court was delivered by Mr. Justice Strong, 
with whom concurred Justices Bradley, Swayne, Miller, and 
Davis; Chief Justice Chase, and Justices Nelson, Clifford, 
and Field dissented. 

So much of the opinion of the court as refers to the sub¬ 
ject under discussion begins at page 547 and continues to 
page 553. A careful reading of that opinion will show that 
in so far as the point under discussion is concerned it is not 
inconsistent with so much of the majority opinion of the 
court in the case of Hepburn against Griswold as has been 
above quoted. 

The arguments of Justice Strong upon this point are de¬ 
voted entirely to the consideration of two propositions, as 
follows: 

1. Congress may, in exercising a constitutional power, 
validly enact measures in direct and necessary execution of 
that power, although the effect of such legislation may be in¬ 
directly to impair the obligation of contracts. 

2. Congress may enact bankruptcy statutes, may declare 
war, may pass non-intercourse acts, may direct an embargo, 


44 


although the effect of these acts may he either to seriously 
impair the obligation of contracts or, in the case of bank¬ 
ruptcy, to entirely wipe them out. Nowhere in this opinion 
do the majority of the court declare that Congress may di¬ 
rectly enact a measure whose effect is to impair the obliga- 
tion of contracts, save in the cases indicated, of bankruptcy, 
etc.; all of which cases are examples of the exercise by the 
United States of those great political powers which are neces¬ 
sary either for the preservation of the nation, such as a 
declaration of war, the imposition of an embargo, etc., or, 
on the'other hand, the passage of an act of bankruptcy. All 
citizens hold their lives and their property subject to the 
exercise of these powers. No one disputes that. The exer¬ 
cise of the power of eminent domain and of the police power 
in a proper manner and subject to legal safeguards may in¬ 
directly impair the obligation of contracts. This is a very 
different proposition from that which asserts that the Con¬ 
gress of the United States has the arbitrary power, not pos¬ 
sessed by the Parliament of England, of destroying private 
contract rights. It is true that in the case of Mitchell against 
Clark. 110 U. S., 633, Mr. Justice Miller, delivering the opin¬ 
ion of the court, says as follows (p. 643): 

“It is no answer to this to say that it interferes with 
the validity of contracts, for no provision of the Con¬ 
stitution prohibits Congress from doing this, as it 
does the States: and where the question of the power 
of Congress arises, as in the Legal Tender cases, and 
in bankruptcy cases, it does not depend upon the in¬ 
cidental effect of its exercise on contracts, but on the 
existence of the power itself.” 

It. will be noticed that here again reference is made only 
to the indirect consequences of legislation as impairing the 
obligation of contracts. The opinion of Justice Strong in 
the Legal Tender cases is cited. Besides, the question 
involved was the constitutionality of an act which merely 
touched the remedy upon a contract, in that a statute 
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of limitations had been enacted; and it is well-settled law 
that this may be constitutionally done. 

Mr. Justice Miller goes on to say (p. 643) : 

“In regard to the States, which are expressly for¬ 
bidden to impair by legislation the obligation of 
contracts, it has been repeatedly held that a statute 
of limitation which reduces materially the time 
within which suit may be commenced, though passed 
after the contract was made, is not void if a reason¬ 
able time is left for the enforcement of the contract 
by suit before the statute bars that right. 

“Such is the case before us, for the statute leaves 
two years after its passage, and two years after cause 
of action accrued, within which suit could be 
brought.” 

Counsel have been unable to find anv decision of the Su- 
preme Court of the United States which asserts that Con¬ 
gress has the power to enact legislation directly impairing 
the obligation of contracts. It still remains a vital and essen¬ 
tial part of the common law of England that the obligation 
of contracts cannot be impaired. It still remains true that 
the King of England cannot, against the owner’s will, in¬ 
trude into the home of the private citizen, even though that 
home be in ruins. It still remains true that the King of 
England cannot impair the obligation of the most trivial 
contract of the humblest citizen. 


Degree of Irwpairment Immaterial. 

That the obligation of a contract is impaired only in a 
small degree has no relevancy to the question. 

In the case of Von Hoffman vs. City of Quincy, 4 Wall., 
535, Mr. Justice Swayne, delivering the opinion of the court, 

says (p. 552): 

“Nothing can be more material to the obligation 
than the means of enforcement. Without the rem¬ 
edy the contract may, indeed, in the sense of the law, 




be said not to exist, and its obligation to fall within 
the class of those moral and social duties which de¬ 
pend for their fulfillment wholly upon the will of 
the individual. The ideas of validity and remedy 
are inseparable, and both are parts of the obligation, 
which is guaranteed by the Constitution against in¬ 
vasion. The obligation of a contract ‘is the law which 
binds the parties to perform their agreement.’ The 
prohibition has no reference to the degree of impair¬ 
ment. The largest and least are alike forbidden. In 
Green vs. Biddle (8 Wheaton, 1, 84), it was said: 
‘The objection to a law on the ground of its impair¬ 
ing the obligation of a contract can never depend 
upon the extent of the change which the law effects 
in it. Any deviation from its terms by postponing or 
accelerating the period of performance which it pre¬ 
scribes. imposing conditions not expressed in the 
contract, or dispensing with those which are, however 
minute or apparently immaterial in their effect upon 
the contract of the parties, impairs its obligation. 
Upon this principle it is that if a creditor agree with 
his debtor to postpone the day of payment, or in any 
other way to change the terms of the contract, with¬ 
out the consent of the surety, the latter is discharged, 
although the change was for his advantage.’ 

“ ‘One of the tests that a contract has been im¬ 
paired is that its value has, by legislation, been di¬ 
minished. Tt is not, by the Constitution, to be im¬ 
paired at all. This is not a question of degree or 
cause, but of encroaching, in any respect, on its obli¬ 
gation—dispensing with any part of its force.’ ” 

In the case of Walker vs. Whitehead, 16 Wall., 314, Mr. 
Justice Swayne, delivering the unanimous opinion of the 
court, says (p. 318): 

“Any impairment of the obligation of a contract— 
the degree of impairment is immaterial—is within 
the prohibition of the Constitution; 

“The States may change the remedy, provided no 
substantial right secured by the contract is impaired. 
Whenever such a result is produced by the act in 
question, to that extent it is void. The States are no 
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more permitted to impair the efficacy of a contract 
in this way than to attack its vitality in any other 
manner. Against all assaults coming from that 
quarter, whatever guise they may assume, the con¬ 
tract is shielded by the Constitution. It must be left 
with the same force and effect, including the substan¬ 
tial means of enforcement, which existed when it was 
made. The guarantee of the Constitution gives it 
protection to that extent.” 


Provisions of the Fifth Amendment to the Constitution. 

As is well known, the first ten amendments to the Consti¬ 
tution of the United States do not extend to the States, but 
are limitations upon the power of the Federal Government. 
This has been so frequently decided by the Supreme Court 
of the United States that it is not necessary to cite authority. 
It has also been explicitly decided by that court that the 
powers of the Federal Government alone are restricted by 
the Fifth Amendment to the Federal Constitution. Withers 
vs. Buckley, 20 How., 84; Davidson vs. New Orleans, 96 
U. S’., 97; and many other Supreme Court decisions not 
necessary to cite. 

It is said by Mr. Hare, in his work upon American Con¬ 
stitutional Law, already quoted from (vol. 1, p. 575), as 
' follows: 


“The restraint under consideration (against im¬ 
pairing the obligation of contracts) does not apply to 
Congress. If they are under a disability, it is from a 
lack of power, or arises from the Fifth Amendment, 
and not from an express prohibition. This appears 
unmistakably from the instrument itself.” 

In the Legal Tender cases, 12 Wallace, 457, Mr. Justice 
Strong, delivering the opinion of the court, says (p. 551): 

“Closely allied to the objection we have just been 
considering is the argument pressed upon us that the 
legal-tender acts were prohibited by the spirit of the 
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Fifth Amendment, which forbids taking private 
property for public* use without just compensation or 
due process of law. That provision has always been 
understood as referring only to a direct appropriation, 
and not to consequential injuries resulting from the 
exercise of lawful power. It has never been supposed 
to have any bearing upon, or to inhibit laws that in¬ 
directly work harm and loss to individuals. A new 
tariff, an embargo, a draft, or a war may inevitably 
bring upon individuals great losses; may, indeed, 
render valuable property almost valueless. They may 
destroy the worth of contracts. But whoever sup¬ 
posed that, because of this, a tariff could not be 
changed, or a non-intercourse act, or an embargo be 
enacted, or a war be declared ?” 

If. therefore, the grantee of a franchise has a right of 
property, such right cannot be destroyed or impaired by 
Congress, because the Fifth Amendment to the Constitution 
explicitly provides that no person shall ‘‘be deprived of life, 
liberty or property without due process of law; nor shall 
private property he taken for public use without just com¬ 
pensation.’ J 

Wherever, therefore, the grant of a charter or the mak¬ 
ing of any other contract has resulted in the acquisition by 
a grantee of a right of property, that right is directly within 
the protection of the Fifth Amendment. All that is here- 
inl>efore said with respect to the provisions of Article I, 
section 10. of the Constitution applies with equal force to 
the provisions of section 1 of Article XIV of the Amend¬ 
ments to the Constitution, which provides as follows: 

“All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein 
they reside. No State shall make or enforce any law 
• which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State de¬ 
prive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 
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Whatever, therefore, may be said as to the constitutionality 
of the laws in question, when tested by the provisions of 
Article I, section 10, of the Constitution, or of Article XIV, 
section 1, of the amendments to the Constitution, there can 
be no question that the citizens of the District of Columbia 
are under the protection of the Fifth Amendment to the Con¬ 
stitution, in that they cannot be deprived of life, liberty, or 
property without due process of law, nor shall their property 
be taken for public use without just compensation. 

How the act of Congress in question infringes upon the 
provisions of this language of the Fifth Amendment will be 
hereinafter shown. 

Before leaving this subject counsel wish to refer to the dis¬ 
senting opinions of Justices Field, Strong, and Bradley in 
what are known as the Sinking Fund cases, 99 U. S., 700. 
The opinion of Mr. Justice Strong begins at page 731 of that 
report and extends to page 744. That of Mr. Justice Bradley 
begins at page 744 and extends to page 750. That of Mr. 
Justice Field begins at page 750 and extends to page 769. 

Counsel do not feel at liberty to quote these opinions as 
authority against the decision of the majority of the court in 
the Sinking Fund cases, but these opinions so conclusively 
refute the claim that the Federal Government can constitu¬ 
tionally by legislation directly impair the obligation of a con¬ 
tract that counsel will ask leave to read them seriatim upon 
their oral argument and as a part of that argument. 

See also the cases of Moses vs. United States, 16 App. D. 

C. , pp. 4281, 4341; Curry vs. District of Columbia, 14 App. 

D. C., pp. 423, 438-40. 


% 
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D. 

The powers reserved by Congress in granting the 

S'ID CHARTERS, TO AMEND OR REPEAL THE SAME, ARE NOT 
POWERS WHICH ENABLE CONGRESS, UNDER THE GUISE OF 
AMENDMENT OR REPEAL, TO VIOLATE THE CONTRACT OR PROP¬ 
ERTY RIGHTS OF THE CAPITAL TRACTION COMPANY DERIVED 
ZP I S SAID CHARTERS. 

In the case of Miller against State, 15 Wallace, 478, the 
legislature of New York had granted a charter to a railroad 
•v^pany authorizing its formation with thirteen directors. 
A subsequent act of the legislature authorized the city of 
Rochester to subscribe a certain sum to the railroad provided 
that if the company accepted the subscription the city should 
°r>point four directors out of the thirteen contemplated, the 
other stockholders appointing the remaining nine. Subse¬ 
quently, in 1867, the legislature passed another act giving 
the city power to appoint seven directors, thus leaving the 
other stockholders only six. It was held on quo warranto 
that the act of 1867 was constitutional, inasmuch as the usual 
power was reserved in the charter to amend or repeal. Mr. 
Justice Clifford, delivering the opinion of the majority of the 
court (Justices Bradley and Field dissenting on the ground 
that the act of 1867 impaired the obligation of contracts), 
said (p. 498): 

“Power to legislate, founded upon such a reserva¬ 
tion in a charter to a private corporation, is certainly 
not without limit, and it may well be admitted that it 
cannot be exercised to take away or destroy rights ac¬ 
quired by virtue of such a charter, and which by a 
legitimate use of the powers granted have become 
vested in the corporation, but it may be safely 
affirmed that the reserve power may be exercised, 
and to almost any extent, to carry into effect the 
original purposes of the grant or to secure the due 
administration of its affairs so as to protect the rights 
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of the stockholders and the creditors, and for the 
proper disposition of the assets. Such a reservation, 
it is held, will not warrant the legislature in passing 
laws to change the control of an institution from one 
religious sect to another, or to divert the fund of the 
donors to any new use inconsistent with the intent 
and purpose of the charter, or to compel subscribers 
to the stock, whose subscription is conditional, to 
waive any of the conditions of their contract.” 

In the case of Holyoke Co. vs. Lyman, 15 Wallace, 500, it 
was held that where a manufacturing company had the 
charter right to construct a dam across a river the legis¬ 
lature of the State had the power to require of them to con¬ 
struct such fishways as would enable migratory fish to pass 
from the lower to the higher level of the water occasioned by 
such dam. It was contended that the legislation impaired 
the obligation of contracts, but the Supreme Court of the 
United States held that inasmuch as there was a reserve 
power of amendment in the charter the legislation in ques¬ 
tion was not unconstitutional. Mr. Justice Clifford, deliver¬ 
ing the opinion of the court, says as follows (p. 519) : 

‘‘Vested rights, it is conceded, cannot be destroyed 
or impaired under such a reserve power, but it is clear 
that the power may be exercised, and to almost any 
extent, to carry into effect the original purposes of the 
grant and to protect the rights of the public and of 
the corporators, or to promote the due administration 
of the affairs of the corporation.” 

In the case of Shields against Ohio, 95 U. S., 319, it was 
decided that under the general reserve power the legislation 
did not impair the obligation of a contract by prescribing 
•the rates for the transportation of passengers by a consoli¬ 
dated company, although one of the consolidating com¬ 
panies was, prior to such legislation, organized under a 
charter which imposed no limitations as to such rights. Mr. 
Justice Swayne says, delivering the opinion of the majority 
of the court (Justices Field and Strong dissenting on the 
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ground that the legislation was unconstitutional), as fol¬ 
lows (p. 324): 

‘‘The power of alteration and amendment is not 
without limit. The alterations must be reasonable; 
they must be made in good faith, and be consistent 
with the scope and object of the act of incorporation. 
Sheer oppression and wrong cannot be inflicted under 
the guise of amendment or alteration. Beyond the 
sphere of the reserve powers, the vested rights of 
property of corporations, in such cases, are sur¬ 
rounded by the same sanctions and are as inviolable 
as in other cases. Two authoritative adjudications 
throw a strong light from opposite directions upon 
this subject. We cite them only for the purpose of 
illustration. Tn Miller vs. N. Y. & E. Railroad Co., 
21 Barb. (N. Y.), 513, the legislature, under the re¬ 
served power of alteration, required the company 
which had been previously incorporated to construct 
a highway across their road. The work was expen¬ 
sive, and of no benefit to the company. The act im¬ 
posing the burden was held to he void. 

“Tn Mayor & Aldermen of Worcester vs. Norwich 
& Worcester R. R. Co. and others. 109 Mass., 103, the 
legislature had passed an act requiring the railroad 
companies therein named to unite in a passenger 
station in the city of Worcester (the place to he fixed 
as provider!). to extend their tracks in the city to the 
Union station, and. after the extension, to discon¬ 
tinue parts of their existing locations. The act was 
held to he constitutional and valid, being a reasonable 
exercise of the right reserved to the legislature to 
amend, alter, or repeal the charters of those com¬ 
panies.” 

Mr. Justice Strong said in his dissenting opinion (p. 
325): 

“I deny that under this reserved power it was com¬ 
petent for the legislature to take away the right given 
to the company to charge such freight and tolls as 
the directors might deem reasonable, while at the 
same time continuing the company in existence, sub¬ 
ject to all the duties imposed upon it. Such an altera- 



tion is taking away the property of the company 
without compensation, as much as would be taking 
away its lands.” 

In the Sinking Fund cases, 99 U. S., 700, the question 
was whether or not certain acts of Congress constituting a 
sinking fund to he established by the Union Pacific and the 
Central Pacific Railroad Companies was a reasonable regula¬ 
tion of the administration of the affairs of the said com¬ 
panies and warranted under the authority which Congress 
had, by way of amendment, to change or modify the rights, 
privileges, and immunities granted by charter to said rail¬ 
road companies. It was decided that Congress had such 
right. Mr. Chief Justice Waite, delivering the majority 
opinion of the court (Justices Field, Strong, and Bradley 
dissenting), said upon the point in question as follows (p. 
720): • ' > 

“Taking both acts together, and giving the ex¬ 
planatory statement in that of 1862 all the effect it 
can be entitled to, we are of the opinion that Con¬ 
gress not only retains, but has given special notice 
of its intention to retain, full and complete power 
to make such alterations and amendments of the 
charter as come within the just scope of legislative 
power. That this power has a limit, no one can 
doubt. All agree that it cannot be used to take away 
property already acquired under the operation of the 
charter, or to deprive the corporation of the fruits 
actually reduced to possession of contracts lawfully 
made.’' 

In the case of Bienville Water Supply Co. vs. Mobile, 186 
U. S., 212, Mr. Justice Brewer, delivering the opinion of 
the court, says (p. 222): 

“Obviously, from the several constitutional pro¬ 
visions which are quoted in the statement of facts, it 
was intended that the legislature should have the 
right of revocation and amendment, and that who¬ 
ever took a charter should take it subject to that 
right. To what could such revocation or amendment 
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extend? The possible rights of a corporation group 
themselves into three classes: First, the right to the 
tangible property which it may acquire; second, the 
right to do the specific things which are named in 
the charter; and, third, the right to exclude others 
from doing like things. It has been held that the 
right of revocation or amendment carries with it no 
right to appropriate the tangible property belonging 
to the corporation. As said by Chief Justice Waite, 
speaking of the power of amendment, in Sinking 
Fund cases, 99 V. S., 700, 720: ‘All agree that it can¬ 
not be used to take away property already acquired 
under the operation of the charter, or to deprive the 
corporation of the fruits actually reduced to posses¬ 
sion of contracts lawfully made.’ ” 

V 

In the case of Stanislaus Co. vs. San Joaquin, etc., Co., 
192 V. S., 201, the question was concerning the right of the 
legislature of California to fix water rates so as to give an in¬ 
come of six per cent upon the then value of the property 
actually used for the public, even though the company 
affected had prior thereto been allowed by law to fix rates 
securing one and a half per cent per month. The court de¬ 
cided that the legislature had the power to make such enact¬ 
ment. Mr. Justice Peekham, delivering the unanimous 
opinion of the court, after referring to certain cases herein¬ 
before cited and to others, says (p. 213): 

‘‘These cases also hold that there is a limita¬ 
tion,.even to the power of amendment when reserved 
in the constitution or a statute of a State. Some of 
the cases, although holding that the power to amend 
or repeal was properly exercised in them, also state 
that the power is not without limit; that the altera¬ 
tions must be reasonably made, in good faith and con¬ 
sistent with the scope and object of the act of in¬ 
corporation, and that sheer oppression and wrong 
could not be inflicted under the guise of amendment 
or alteration; that beyond the sphere of the reserved 
powers the vested rights of property in corporations 
in such cases is surrounded by the same sanction and 
are as inviolable as in other cases. In reiterating this 





view of the power, we think that a mere reduction 
of rates, while still leaving reasonable, fair or just 
compensation for the use of the property, is not pro¬ 
hibited, and we are quite clear that, even assuming 
there was a contract, the legislature nevertheless had 
the power to so alter and amend the act of 1862 as to 
provide for the fixing of rates as set forth in the act 
of 1885” 

See also the following cases: County of San Mateo vs. 
Southern Pacific R. R. Co., 13 Fed. Rep., 722, 754, 777; 
County of Santa Clara, etc., vs. Southern Pacific R. R. Co., 
18 Fed. Rep., 385, 407; Southern Pacific R. R. Co. vs. Board 
of Railroad Commissioners, etc. (United States, intervenor), 
78 Fed. Rep., 236. The opinion in this last case was deliv¬ 
ered by Mr. Justice McKenna, who was then circuit judge in 
the circuit court for the northern district of California, in 
which he discusses at pages 253, 254, 255, and 256 the extent 
and nature of the reserved power. In this part of his opinion 
he reviews the cases upon the subject, many of which have 
been hereinbefore referred to, and counsel will ask leave to 
read that part of his opinion in full at the argument. See 
also the case of People vs. O’Brien, 111 N. Y., 1. 

The cases already hereinbefore cited and quoted from 
(supra, pp. 21-24) are also especially applicable in this 
connection. 

It will be presently shown that the act in question does 
violate the contract and property rights of the Capital Trac¬ 
tion Company under the guise of amendments or alterations 
of the company’s charters. 
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E. 

While Congress may, under its exercise of the po¬ 
lice POWER, FROM TIME TO TIME PRESCRIBE LEGAL RATES OF 
FARE WHICH THE CAPITAL TRACTION COMPANY MAY, AS A 
PUBLIC SERVICE CORPORATION, COLLECT FROM ITS PASSEN¬ 
GERS, NEVERTHELESS THE EXERCISE OF THIS POWER MUST 
NOT BE VIOLATIVE OF ANY OF TIIE PROVISIONS OF THE CON¬ 
STITUTIONAL BILL OF RIGHTS, BUT MUST COME FAIRLY 
WITHIN THE SCOPE OF THE POLICE POWER, TIIE POWER OF 
EMINENT DOMAIN, OR OTHER GENERAL POWER OF CONGRESS 
APPLICABLE TO CITIZENS GENERALLY. 

The Police Power. 

Tt is not disputed that (the Capital Traction Company 
being a public-service corporation) Congress may, by proper 
legislation under the police power of the Federal Govern¬ 
ment, from time to time prescribe rates which the Capital 
Traction Company may legally charge for the transporta¬ 
tion of passengers upon its cars. 

What the constitutional limitations are upon the exercise 
of the police power will be presently seen. 

It is, however, earnestly and explicitly contended that 
the United States, as a public grantor of the charters to the 
Capital Traction Company of certain franchises and rights 
of property, cannot, after the grantee has accepted the grant 
and invested money upon the faith thereof, directly impair, 
by its legislation, the obligations of the contract created by 
the charters. 

This position is not at all inconsistent with the concession 
above made as to what the United States may do under the 
general police power of the Federal Government as applica¬ 
ble to public-service corporations. 

It is said by Judge Hare, in his work already quoted from 
(Vol. II, p. 766), as follows: 
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“The police power may be justly said to be more 
general and pervading than any other. It embraces 
all the operations of society and government ; all the 
constitutional provisions presuppose its existence, 
and none of them preclude its legitimate exercise. It 
is impliedly reserved in every public grant. Char¬ 
tered rights and privileges are therefore, like other 
property, held in subordination to the authority of 
the Government, which may be so exercised as to 
preclude the use or doing of the very thing which 
the company was constituted or authorized to manu¬ 
facture or perform.” 

In support of this, Judge Hare cites the following authori¬ 
ties, among others: 

The Butchers’ Union Co. vs. Crescent City Co., Ill 
U. S., 746, 751. 

The License Cases, 5 Howard, 504, 583. 

Munn vs. Illinois, 94 U. S., 113. 


Again he says (p. 768): 

“It has also been decided, on grounds which are 
not equally clear, that the legislature may regulate 
the rates of a railway company for freight or passen¬ 
gers, or the charges for the storage of goods in a pub¬ 
lic warehouse.” 

On page 771 he further says: 

“The regulation must not, it has been said, be 
unreasonable, or be in effect a taking of private prop¬ 
erty for public use without compensation. ‘The 
power to regulate is not a power to destroy, and lim¬ 
itation is not the equivalent of confiscation.’ Diffi¬ 
cult as it may be to fix the limit, we may assume that 
it would be transgressed by an act reducing the rates 
of a railway company below the sum requisite to de¬ 
fray current repairs and expenses, and leave a surplus 
equal to the legal interest on the capital expended 
in the construction and equipment of the road.” 

-8e 
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The authority referred to by Judge Hare is the Railroad 
Commission cases, 116 U. S., 317, 333. 

Again he says (p. 772): 

“Broad as is the police power, it is, like every other, 
subject to the restrictions imposed by the National 
Constitution and the organic laws of the several 
States. It is paramount when the case falls within 
its scope; but the legislature cannot conclusively estab¬ 
lish that such is the nature of the case, and their 
decision may, where there is a plain excess or usurpa¬ 
tion, be reversed by the judiciary. This results from 
the constitutional provision that no man shall be de¬ 
prived of life, liberty, or property without due process 
of law, which would be nugatory if a bald recital in 
an act of assembly could oust the jurisdiction of the 
courts.” 

In support of this. Judge Hare cites the following au¬ 
thorities, among others: 

New Orleans Gas Co. vs. Louisiana Light Co.. 115 
U. S., 650. 

Walling vs. Michigan, 116 U. S., 446. 

Tiedeman on the Limitations of the Police Power, p. 
489. 

Wynehamer vs. The People, 13 N. Y., 398. 

In re Jacobs, 98 N. Y., 98, 109. 

Beebee vs. The State, 26 Ind., 501. 

In the Railroad Commission cases. 116 U. S., 307, the 
question was concerning the constitutionality of the creation 
by the State of Mississippi of a State Railroad Commission 
and the validity of certain rates imposed by said Commis¬ 
sion. Mr. Chief Justice Waite, delivering the majority opin¬ 
ion of the court (Justices Field and Harlan dissenting), 
says (p. 331): 

“From what has thus been said, it is not to be in¬ 
ferred that this power of limitation or regulation is 
itself without limit. This power to regulate is not 
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a power to destroy, and limitation is not the equiva¬ 
lent of confiscation. Under pretense of regulating 
fares and freights, the State cannot require a railroad 
corporation to carry persons or property without re¬ 
ward; neither can it do that which in law amounts to 
a taking of piivate property for public use without 
just compensation, or without due process of law .** 

The principles announced in the foregoing case are re¬ 
peated and emphasized hv the Supreme Court of the United 
States in the cases known as the Chinese Laundry cases, 118 
U. S., 356. In those cases a municipal ordinance of the city 
of San Francisco was apparently justified under the police 
power of the State. The use of the police power, however, 
was obviously only a cloak for exercise of race prejudice 
against the Chinese. The unanimous opinion of the court 
was delivered by Mr. Justice Matthews. At page 373 he 
savs: 

V 

‘‘For the cases present the ordinances in actual 
operation, and the facts shown establish an adminis¬ 
tration directed so exclusively against a particular 
class of persons as to warrant and require the con¬ 
clusion, that, whatever may have been the intent of 
the ordinances as adopted, they are applied by the 
public authorities charged with their administration, 
and thus representing the State itself, with a mind so 
unequal and oppressive as to amount to a practical 
denial by the State of that equal protection of the 
laws which is secured to the petitioners, as to all other 
persons, by the broad and benign provisions of the 
Fourteenth Amendment to the Constitution of the 
United States. Though the law itself be fair on its 
fate and impartial in appearance, yet, if it is applied 
and administered by public authority with an evil 
eye and an unequal hand, so as practically to make 
unjust and illegal discriminations between persons in 
similar circumstances, material to their rights, the de¬ 
nial of equal justice is still within the prohibition of 
the Constitution. This principle of interpretation has 
been sanctioned by this court in Henderson vs. Mayor 
of New York, 92 U. S., 259; Chy Lung vs. Freeman, 
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92 U. S., 275; Ex parte Virginia, 100 U. S., 339; 

Neal vs. Delaware, 103 U. S., 370, and Soon Hing vs. 

Crowley, 113 U. S., 703.” 

While the police power is thus general, as has been above 
stated, nevertheless the Supreme Court of the United States 
has decided that where there has been a specific contract be¬ 
tween the legislature or its duly authorized agent and the 
railroad company as to the rate of fares which may be col¬ 
lected during a specific period, that their contract shall 
prevail and the legislature cannot, under a pretense of exer¬ 
cising the police power, change the contract rates without 
the consent of the company. 

Detroit vs. Detroit Citizens’ Street Rv. Co., 184 U. S., 
368, 382-399. 

City of Owensboro vs. Cumberland Telephone & Tele¬ 
graph Co., 230 U. S., 58. 

Boise Artesian Hot and Cold Water Co., Ltd., vs. 
Boise City, 230 U. S., 84. 

Old Colony Trust Co. vs. City of Omaha, 230 U. S., 

100 . 


The franchise of a corporation cannot be taken indirectly 
under the rate-fixing power without just compensation, any 
more than it can be taken directly under the power of 
eminent domain. The “just compensation” requisite under 
a rate-fixing statute is a fair return upon the value of the 
franchise. Ames vs. T nion Pacific R. R. Co., 64 Fed. Rep., 
165. 176; affirmed as Smyth vs. Ames, 169 U. S., 466; 
Reagan vs. Farmers Loan & Trust Co., 154 U. S., 362, 410; 
Spring Valley Water Works vs. San Francisco, 124 Fed. 
Rep., 574; Monongahela Navigation Co. vs. United States, 
148 U. S., 312, 328. 

In the case of Gulf, etc., R. R. Co. vs. Hewes, 183 U. S'., 
66, Mr. Justice Brown, delivering the unanimous opinion of 
the court, says (p. 77) : 


) 
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“Nothing is better settled than that the franchise of 
a private corporation—which in its application to a 
railroad is the privilege of running it and taking fare 
and freight—is property, and of the most valuable 
kind, as it cannot be taken for public use even with¬ 
out compensation:” 

In the case of Chicago, Milwaukee & St. Paul Rv. Co. vs. 
Minnesota, 134 U. S.. 418, Mr. Justice Blatchford, delivering 
the majority opinion of the court (Justices Bradley, Gray, 
and Lamar dissenting), says (p. 458): 

“In the present case, the return alleged that the 
rate of charge fixed by the commission was not equal 
or reasonable, and the Supreme Court held that the 
statute deprived the company of the right to show 
that judicially. The question of the reasonableness 
of a rate of charge for transportation bv a railroad 
company, involving as it does the element of reason¬ 
ableness both as regards the company and as re¬ 
gards the public, is eminently a question for judicial 
investigation, requiring due process of law for its 
determination. Tf the company is deprived of the 
power of charging reasonable rates for the use of its 
property, and such deprivation takes place in the 
absence of an investigation by judicial machinery, it 
is deprived of the lawful use of its property, and 
thus, in substance and effect, of the property itself, 
without due process of law and in violation of the 
Constitution of the United States; and in so far as it 
is thus deprived, while other persons are permitted 
to receive reasonable profits upon their invested capi¬ 
tal, the company is deprived of the equal protection 
of the laws.” 

Mr. Justice Miller, concurring, says (p. 459): 

“3. Neither the legislature nor such commission 
acting under the authority of the legislature, can 
establish arbitrarily and without regard to justice 
and right a tariff of rates for such transportation, 
which is so unreasonable as to practically destroy the 
value of the property of persons engaged in the 
carrying business on the one hand, or so exorbitant 
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and extravagant as to be in utter disregard of the 
rights of the public for the use of such transporta¬ 
tion on the other.” 

Resuming what has been hereinbefore said on the con¬ 
stitutional questions involved, it is contended as follows: 

(a) While the inhibitions of section 10, article I, of the 
Constitution, and of article XIV of the amendments, do not 
in terms apply to the United States, nevertheless the United 
States is without power by reason of the provisions of Magna 
Charta as well as the immemorial and constant princi¬ 
ples of the common law, to enact any legislation which di¬ 
rectly impairs the obligation of a contract. No such power 
is conferred by the Constitution itself, but i 3 directly in¬ 
hibited by the provisions of the Fifth Amendment to the 
Constitution. 

( b) Certain decisions of the Supreme Court of the United 
States which have been hereinbefore cited and quoted, and 
which were generally the opinions of a bare majority of the 
court, do not go further than to hold that the United States 
may, under the Constitution, enact legislation an indirect 
effect of which may be to impair the obligation of a con¬ 
tract. But the examples given bv the Supreme Court of such 
legislation all concern the exercise of great political and na¬ 
tional powers, as a declaration of war, the imposition of an 
embargo, and the passage of a bankruptcy act. It is ap¬ 
parently only in the exercise of such great national powers 
as these that the United States could indirectly, impair the 
obligation of a contract, because otherwise private contracts 
would control national powers. 

( c ) The contract and property rights of citizens of the 
District of Columbia are within the protection of the said 
section 10 of article I and of the Fifth and Fourteenth 
Amendments, as are those of all other citizens of the United 
States. 
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( d ) The powers of amendment or alteration reserved in 
a charter do not contemplate or authorize capricious or 
tyrannical legislation, making unreasonable amendments or 
alterations, or such as have the direct effect of impairing 
contract rights or of depriving the holders of the franchise 
of their property without due process of law. Indeed it can 
be said that such amendments or alterations cannot be made 
by the grantor of the charter as a party to the contract, but 
must be made in the pursuance of the exercise of a political 
power, as, for example, the police power. 

(e) While it is conceded that public-service corporations 
hold their chartered rights and their property subject to the 
exercise of the police power, nevertheless that power must be 
exercised in good faith, for lawful purposes and in a lawful 
manner, and cannot be used to deprive the grantee of its 
rights or property without compensation and without due 
process of law. 

It is well-settled law that neither the United States nor 
the States can, under their exercise of the police power, fix 
the compensation which is to be paid to public-service corpo¬ 
rations, by those availing themselves of their services, below a 
rate that would pay the companies a reasonable return upon 
their investment. 

In the case of Smyth vs. Ames, 169 U. S., 466, where the 
question was as to the constitutionality of a rate statute, Mr. 
Justice Harlan, delivering the unanimous opinion of the 
court, says (p. 544): 

“A railroad is a public highway, and none the less 
so because constructed and maintained through the 
agency of a corporation deriving its existence and 
powers from the State. Such a corporation was cre¬ 
ated for public purposes. It performs a function of 
the State. Its authority to exercise the right of emi¬ 
nent domain and to charge tolls was given primarily 
for the benefit of the public. It is under government 
control, though such control must be exercised with 
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due regard to the constitutional guarantees for the 
protection of its property. Oleott vs. The Supervisors, 
16 Wall., 678, 694: Sinking Fund cases, 99 U. S., 
700, 719; Cherokee Nation vs. Southern Kansas Rail¬ 
way, 135 U. S., 641, 657.” 

Again he says (p. 546): 

“But it is equally true that the corporation per¬ 
forming such public services and the people finan 
daily interested in its business and affairs have right* 
that may not be invaded by legislative enactment in 
disregard of the fundamental guarantees for the peo- 
tection of property. The corporation may not be 
required to use its property for the benefit of the 
public without receiving just compensation for the 
services rendered by it. * * * 

“We hold, however, that the basis of all calcula¬ 
tions as to the reasonableness of rates to be charged 
by a corporation maintaining a highway under legis¬ 
lative sanction must he the fair value of the property 
being used by it for the convenience of the public. 
And in order to ascertain that value, the original cost 
of construction, the amount expended in permanent 
improvements, the amount and market value of its 
bonds and stock, the present as compared with the 
original cost of construction, the probable earning 
capacity of the property under particular rates pre¬ 
scribed by statute, and the sum required to meet 
operating expenses, are all matters for consideration, 
and are to be given such weight as may be just and 
right in each case. We do not say that there may 
not be other matters to be regarded in estimating the 
value of the property. What the company is entitled 
to ask is a fair return upon the value of that which 
it employs for the public convenience.” 

The principles announced in this case have been confirmed 
by so many and so well-know T n subsequent cases that it is 
not necessary to cite them. 

In the case of San Diego Water Co. vs. City of San Diego, 
118 California, 556, 567, the court said: 




65 


“The question of what is just compensation in such 
a case (rate-fixing), is, we think, in all respects 
analogous to the question which arises in every case 
of appropriation under the power of eminent domain; 
and it may be reduced to the formula that the public 
must pay the actual value of that which it appropri¬ 
ates to the public use.” 

In the case of San Diego Land & Town Co. vs. National 
City, 174 U. S., 739, 757, Mr. Justice Harlan, speaking for 
a unanimous court, said: 

“What the company is entitled to demand, in order 
that it may have just compensation, is a fair return 
upon the reasonable value of the property at the time 
it is being used for the public.” 


Authorities directly in point as to free or favored 

TRANSPORTATION. 

If the case at bar were a rate case, and the legislation in 
question would not afford such return, then the uncontra¬ 
dicted doctrine of the Supreme Court of the United States, 
as well as of the State courts, is that the legislation imposing 
such insufficient rates amounts to a taking of private prop¬ 
erty without due process of law and without just compen¬ 
sation. 

Hut, as has been herein shown (pp. 6-10), this case is not a 
rate case. The specific objects of the legislation herein con¬ 
sidered at length are each and all illegal, as they are at¬ 
tempted to be obtained by the act of Congress in question. 
This will be apparent from the following authorities: 

The case of Smith vs. Lake Shore, etc., R. R. Co., 114 
Mich., 460, was one in which the legislature of Michigan had 
enacted the following as an amendment to. section 9 of the 
State railroad law, adopted and embodied in act No. 90 of 
the public acts of 1891: 

“One-thousand-mile tickets shall be kept for sale at 
the principal ticket offices of all railroad companies 

9e 



66 


in this State, or carrying on business partly within 
and partly without the limits of this State, at a price 
not exceeding $20 in the lower peninsula and $25 in 
the upper peninsula. Such one-thousand-mile tickets 
may be made non-transferable, but, whenever re¬ 
quired by the purchaser, they shall be issued in the 
name of the purchaser, his wife and children, desig¬ 
nating the name of each on each ticket. * * * 

Each one-thousand-mile ticket shall be valid for two 
years only after date of purchase” (p. 462). 

“In the same section of the statute it is provided 
that the rates of fare shall not exceed 2 cents a mile 
for carriage of passengers by railroads whose gross 
earnings are more than $3,000 per mile, 2 x /> for 
roads whose gross earnings are more than $2,000 and 
less than $3,000, and for companies whose earnings 
are less than $2,000 per mile, 3 cents per mile, except 
in the upper peninsula, where a higher rate is per¬ 
mitted.’’ 

The statute was objected to on the following, among other, 
grounds (p. 463): 

“1. That the charter of the Michigan Southern 
Railroad Company, passed in 1846 (Act No. 113, 
Laws 1846), which provided that, Tt shall and may 
be lawful for said company, from time to time, to 
fix, regulate, and receive the tolls and charges taken 
for the transportation of property and persons on said 
railroad, as aforesaid. * * * Provided, said com¬ 

pany shall charge no greater sum or tolls for the 
transportation of persons and property than were 
charged or authorized by the State of Michigan to be 
taken on the Southern Railroad on the first day of' 
January last’—is still in force, and, as it was granted 
prior to the adoption of the Constitution reserving 
the right to alter or amend charters of corporations 
organized under the laws of the States, that the legis¬ 
lation in question impairs the obligation of contracts 
within the doctrine of the Dartmouth College case, 4 
Wheat,, 518, and is, for this reason, invalid. 

“2. That, independent of this provision, the act is 
unconstitutional, for the reason that it is an attempt 
to compel railroad companies to enter into contracts 
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to be performed in the future, at any time within two 
years, and is an invasion of the right to the use of 
property; and, in the same connection, that this is in 
• violation of the 14th Amendment of the Constitution 
of the United States, which provides that no person 
shall be deprived of property without due process of 
law. 

“3. That the amendment to the Constitution is a 
limitation upon the power of the legislature to legis¬ 
late as to rates of charges for transportation, and 
limits the right in that regard to the fixing of maxi¬ 
mum rates, and that the provision for the issuing of a 
mileage book is not a fixing of maximum rates of 
charge, but is a further regulation.” 

The Supreme Court of Michigan, in the majority opinion 
of the court, delivered by Montgomery, J. (p. 462), ruled 
that the said regulations were not unconstitutional and that 
the railroad in question, formed by a consolidation under an 
act passed since the enactment of the Constitution reserving 
the power to alter, amend or repeal, is subject to the general 
control of the legislature, and that the judgment of the 
circuit court should be affirmed. 

Justices Grant and Hooker dissented, and held the law 
unconstitutional. Inasmuch as the case went to the Supreme 
Court of the United States and was there fully considered, 
it is not necessary to quote from their dissenting opinions. 

The writ of error in this case was argued in the Supreme 
Court of the United States in March, 1899, and was there 
decided the following month. It is reported in 173 U. S., 
684. Mr. Justice Peckham delivered the opinion of the 
Court, Chief Justice Fuller and Justices Gray and McKenna 
dissenting. Mr. Justice Peckham says (p. 688): 

“In the cases in which the legislation was upheld it 
was on the ground that the State was but exercising 
its proper authority under its general power to legis¬ 
late regarding persons and things within its jurisdic¬ 
tion, sometimes described as its police power, and that 
in exercising that power in the particular cases it did 
not violate the commerce clause of the Federal Con- 
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stitution by improperly regulating or interfering with 
interstate commerce. * * * 

(P. 689.) “The police power is a general term 
used to express the particular right of a government 
which is inherent in every sovereignty. As stated by 
Air. Chief Justice Taney, in the course of his opinion 
in the License cases, 5 IIow., 504, 583, in describing 
the powers of a State: ‘They are nothing more or less 
than the powers of government inherent in every 
sovereignty to the extent of its dominions/ * * * 

“This power must, however, be exercised in sub¬ 
ordination to the provisions of the Federal Constitu¬ 
tion. If, in the assumed exercise of its police power, 
the legislature of a State directly and plainly violates 
a provision of the Constitution of the United States, 
such legislation would be void. 

“The validity of this act is rested by the counsel 
for the defendant in error upon the proposition that 
the State legislature has the power of regulation over 
the corporation created by it, and in cases of railroad 
corporations, the same power of regulation and also 
full control over the subject of rates to be charged 
by them as carriers for the transportation of persons 
and property. Assuming that the State is not con¬ 
trolled by contract between itself and the railroad 
company, the question is how far does the authority 
of the legislature extend in a case where it has tr.e 
power of regulation, and also the right to amend, 
alter or repeal the charter of a company, together 
with a general power to legislate upon the subject of 
rates and charges of all carriers. It has no right 
even under such circumstances to take away or de¬ 
stroy the property or annul the contracts of a railroad 
company with third persons. Greenwood vs. Freight 
Company, 105 U. S., 13, 17; Commonwealth vs. Essex 
County, 13 Gray, 239; People vs. O’Brien, 111 N. Y., 
1, 52; Detroit vs. Detroit & Howland Plankroad, 43 
Mich., 140. 

“A railroad company, although a quasi public cor¬ 
poration, and although it operates a public highway 
(Cherokee Nation vs. Southern Kansas Railway, 135 
U. S., 641; Lake Shore, &e., Ry. vs. Ohio, 173 U. S., 
285, 301), has nevertheless rights which the legis¬ 
lature cannot take away without a violation of the 
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Federal Constitution, as stated in Smyth vs. Ames, 
169 U. S., 466, 544. A corporation is a person within 
the protection of t lie Fourteenth Amendment. 
Minneapolis & St. Louis Ry. vs. Beckwith, 129 U. S., 


26; Smyth vs. Ames, 169 U. S., 466, 522, 526. Al¬ 


though it is under governmental control, that control 


must lie exercised with due regard to constitutional 


guarantees for the protection of its property. 

“The question is presented in this case whether the 
legislature of a State, having power to fix maximum 
rates and charges for the transportation of persons 
and property by railroad companies, with the limita¬ 
tions above stated, and having power to alter, amend 
or repeal their charters, within certain limitations, 
lias also the right, after having fixed a maximum rate 


for tlie transportation of passengers, to still further 
regulate their affairs and to discriminate and make 


an exception in favor of certain persons, and give to 
them a right of transportation for a less sum than 
the general rate provided hv law. 

“It is said that the power to create this exception 
is included in the greater power to fix rates generally; 
that having the right to establish maximum rates, it 
therefore has power to lower those rates in certain 


cases and in favor of certain individuals, while main¬ 
taining them or permitting them to be maintained 
at a higher rate in all other cases. It is asserted also 
that this is only a proper and reasonable regulation. 

“It does not seem Ur us that this claim is well 


founded. We cannot regard this exceptional legis¬ 
lation as the exercise of a lesser right which is in¬ 


cluded in the greater one to fix by statute maximum 
rates for railroad companies. The latter is a power 
to make a general rule applicable in all cases and 
without discrimination in favor of or against any 
individual. It is the power to declare a general law 
upon the subject of rates beyond which the company 
cannot go, but within which it is at liberty to conduct 
its work in such a manner as may seem to it best 
suited for its prosperity and success. This is a very 
different power from that exercised in the passage of 
this statute. The act is not a general law upon the 
subject of rates, establishing maximum rates which 
the company can in no case violate. The legisla- 
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ture having established such maximum as a general 
law now assumes to interfere with the management 
of the company while conducting its affairs pursuant 
to and obeying the statute regulating rates and 
charges, and notwithstanding such rates it assumes 
to provide for a discrimination, an exception in favor 
of those who may desire and are able to purchase 
tickets at what might l>e called wholesale rates—a 
discrimination which operates in favor of the whole¬ 
sale buyer, leaving the others subject to the general 
rule. And it assumes to regulate the time in which 
the tickets purchased shall be valid and to lengthen 
it to double the period the railroad company has ever 
before provided. It thus invades the general right of 
a company to conduct and manage its own affairs, and 
compels it to give the use of its property for less than 
the general rate to those who come within the pro¬ 
visions of the statute, and to that extent it would seem 
that the statute takes the property of the company 
without due process of law. We speak of the general 
right of the company to conduct and manage its 
own affairs; but at the same time it is to be under¬ 
stood that the company is subject to the unquestioned 
jurisdiction of the legislature in the exercise of its 
power to provide for the safety, the health and con¬ 
venience of the public, and to prevent improper ex¬ 
actions or extortionate charges from being made by 
the company. 

‘‘It is stated upon the part of the defendant in 
error that the act is a mere regulation of the public 
business, which the legislature has a right to regulate, 
and its apparent object is to promote the convenience 
of persons having occasion to travel on railroads and 
to reduce for them the cost of transportation; that its 
benefit to the public who are compelled to patronize 
railroads is unquestioned; that it brings the reduction 
of rates of two cents per mile within the reach of all 
persons who may have occasion to make only in¬ 
frequent trips; and that there is no reason why the 
legislature may not fix the period of time within 
which the holder of the ticket shall be compelled to 
use it. The reduction of rates in favor of those pur¬ 
chasing this kind of ticket is thus justified by the 
reasons stated. 
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“The right to claim from the company transpor¬ 
tation at reduced rates by purchasing a certain 
amount of tickets is classed as a convenience. As so 
defined it would be more convenient if the right 
could be claimed without any compensation whatever. 
But such a right is not a convenience at all within 
the meaning of the term as used in relation to the 
subject of furnishing conveniences to the public. 
And also the convenience which the legislature is to 
protect is not the convenience of a small portion only 
of the persons who may travel on the road, while re¬ 
fusing such alleged convenience to all others, nor is 
the right to obtain tickets for less than the general 
and otherwise lawful rate to be properly described as a 
convenience. If that were true, the granting of the 
right to some portion of the public to ride free on all 
trains and at all times might be so described. What 
is covered by the word ‘convenience/ it might be dif- 
cult to define for all cases, but we think it does not 
cover this case. An opportunity to purchase a 
thousand-mile ticket for less than the standard rate we 
think is improperly described as a convenience. 

“The power of the legislature to enact general laws 
regarding a company and its affairs does not include 
the power to compel it to make an exception in favor 
of some particular class in the community and to 
carry the members of that class at a less sum than it 
has the right to charge for those who are not fortu¬ 
nate enough to be members thereof. This is not 
reasonable regulation. We do not deny the right of 
the legislature to make all proper rules and regula¬ 
tions for the general conduct of the affairs of the 
company, relating to the running of trains, the keep¬ 
ing of ticket offices open and providing for the proper 
accommodation of the public. 

“This act is not like one establishing certain hours 
in the day during which trains shall be run for a less 
charge than during the other hours. In such case it 
is the establishing of maximum rates of fare for the 
whole public during those hours, and it is not a dis¬ 
crimination in favor of certain persons by which they 
can obtain lower rates by purchasing a certain num¬ 
ber of tickets by reason of which the company is 
compelled to carry them at the reduced rate, and thus, 
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in substance, to part with its property at a less sum 
than it would be otherwise entitled to charge. The 
power to compel the company to carry persons under 
the circumstances as provided for in this act, for less 
than the usual rates, does not seem to be based upon 
any reason which has hitherto been regarded as suf¬ 
ficient to authorize an interference with the corpora¬ 
tion, although a common carrier and a railroad. 

“The act also compels the company to carry not 
only those who choose to purchase these tickets, but 
their wives and children, and it makes the tickets 
good for two years from the time of the purchase. 
If the legislature can, under the guise of regulation, 
provide that these tickets shall be good for two years, 
why can it not provide that they shall be good for 
five or ten or even a longer term of years? It may 
be said that the regulation must provide for a reason¬ 
able term. But what is reasonable under these* cir¬ 
cumstances? Upon what basis is the reasonable char¬ 
acter of the period to be judged? If two years would 
and five years would not be reasonable, why not? 
And if five years would be reasonable, why would not 
ten? If the power exist at all, what are the factors 
which make it unreasonable to say that the tickets 
shall be valid for five or for ten years? It may be said 
that circumstances can change within that time. That 
is true, but circumstances may change within two 
just as well as within five or ten years. There is no 
particular time in regard to which it may be said in 
advance and as a legal conclusion that circumstances 
will not change. And can the validity of the regula¬ 
tion be made to depend upon what may happen in 
the future, during the running of the time in which 
the legislature has decreed the company shall carry 
the purchaser of the ticket? Regulations for maxi¬ 
mum rates for present transportation of persons or 
property bear no resemblance to those which assume 
to provide for the purchase of tickets in quantities at 
a lower than the general rate, and to provide that 
they shall be good for years to come. This is not 
fixing maximum rates, nor is it proper regulation. 
It is an illegal and unjustifiable interference with the 
rights of the company. 
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“If this power exist it must include the right of 
the legislature, after establishing maximum freight 
rates, to also direct the company to charge less for car- 
rying freight where the party offering it sends a cer¬ 
tain amount, and to carry it at that rate for the next 
two or five or ten years. Is that an exercise of the 
power to establish maximum freight rates? Is it a 
valid exercise of the power to regulate the affairs of a 
corporation? The legislature would thus permit not 
only discrimination in favor of the larger freighter as 
against the smaller one, but it would compel it. If 
the general power exist, then the legislature can direct 
the company to charge smaller rates for clergymen or 
doctors, for lawyers or farmers or school teachers, for 
excursions, for church conventions, political conven¬ 
tions, or for all or any of the various bodies that 
might desire to ride at any particular time or to any 
particular place. 

“If the legislature can interfere by directing the 
sale of tickets at less than the generally established 
rate, it can compel the company to carry certain per¬ 
sons or classes free. If the maximum rates are too 
high in the judgment of the legislature, it may lower 
them, provided they do not make them unreasonably 
low as that term is understood in the law; but it can¬ 
not enact a law making maximum rates, and then 
proceed to make exceptions to it in favor of such per¬ 
sons or classes as in the legislative judgment or caprice 
may seem proper. What right has the legislature to 
take from the company the compensation it would 
otherwise receive for the use of its property in trans¬ 
porting an individual or classes of persons over its 
road, and compel it to transport them free or for a 
less sum than is provided for by the general law? 
Does not such an act a if enforced, take the property of 
the company without due process of law? We are 
convinced that the legislature cannot thus interfere 
with the conduct of the affairs of corporations. 

“But it may be said that as the legislature would 
have the power to reduce the maximum charges for 
all, to the same rate at which it provides for the pur¬ 
chase of the thousand-mile ticket, the company cannot 
be harmed or its property taken without due process 
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of law when the legislature only reduces the rates in 
favor of a few instead of in favor of all. It does not 
appear that the legislature would have any right to 
make such an alteration. To do so might involve a 
reduction of rates to a point insufficient for the earn¬ 
ing of the amount of remuneration to which a com¬ 
pany is legally entitled under the decisions of this 
court. In that case reduction would he illegal. For 
the purpose of upholding this discriminatory legisla¬ 
tion we are not to assume that the exercise of the 
power of the legislature to make in this instance a re¬ 
duction of rates as to all would he legal, and therefore 
a partial reduction must be also legal. Prima facie, 
the maximum rates as fixed by the legislature are rea¬ 
sonable. This of course applies to rates actually fixed 
by that body. 

“There is no presumption, however, that certain 
named rates which it is said the legislature might fix, 
but which it has not, would, in case it did so fix them, 
be reasonable and valid. That it has not so fixed 
them affords a presumption that they would be in¬ 
valid, and that presumption would remain until the 
legislature actually enacted the reduction. At any 
rate, there is no foundation for a presumption of 
validity in case it did so enact, in order to base the 
argument that a partial reduction, by means of this 
discrimination, is therefore also valid. And this ar¬ 
gument also loses sight of the distinction we made 
above between the two cases of a general establishment 
of maximum rates and the enactment of discrimina¬ 
tory, exceptional and partial legislation upon the 
subject of the sale of tickets to individuals willing 
and able to purchase a quantity at any one time. 
The latter is not an exercise of the power to establish 
maximum rates. 

“True it is that the railroad company exercises a 
public franchise and that its occupation is of a public 
nature, and the public therefore has a certain interest 
in and rights connected with the property, as was held 
in Munn vs. Illinois, 94 U. S., 113, 125, and the 
other kindred cases. The legislature has the power to 
secure to the public the services of the corporation for 
reasonable compensation, so that the public shall be 
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exempted from unreasonable exactions, and it has 
also the authority to pass such laws as shall tend to 
secure the safety, convenience, comfort and health of 
its patrons and of the public with regard to the rail¬ 
road. Hut in all this we find it neither necessary nor 
appropriate, in order that the legislature may exer¬ 
cise its full right over these corporations, to make 
such a regulation as this, which discriminates against 
it and in favor of certain individuals, without any rea¬ 
sonable basis therefor, and which is not the fixing of 
maximum rates or the exercise of any such power. 

“The legislature having fixed a maximum rate at 
what must be presumed, piima facie, to be also a 
reasonable rate, we think the company then has the 
right to insist that all persons shall be compelled to 
pay alike, that no discrimination against it in favor 
of certain classes of married men or families, excur¬ 
sionists or others, shall be made by the legislature. 

If otherwise, then the company is compelled at the 
caprice or whim of the legislature to make such ex¬ 
ceptions as it may think proper and to carry the 
excepted persons at less than the usual and legal 
rates, and thus to part in their favor with its property 
without that compensation to which it is entitled 
from all others, and therefore to part with its property 
without due process of law. The affairs of the com- \ 
pany are in this way taken out of its own manage¬ 
ment, not by any general law applicable to all, but 
by discrimination made by law to which the company 
is made subject. Whether an act of this nature shall 
be passed or not, is not a matter of policy to be de¬ 
cided by the legislature. It is a matter of right of the 
company to carry on and manage its concerns sub¬ 
ject to the general law applicable to all, which the 
legislature may enact in the legal exercise of its power 
to legislate in regard to persons and things within its 
jurisdiction. 

“This case differs from that which has just been 
decided, Lake Shore, &c., Co. vs. Ohio, 173 U. S., 285. 

In that case the convenience of the public in the State 
was the basis of the decision, regard being also had to 
the convenience of the public outside of and beyond 
the State. It included all the public who desired to 
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ride from the stations provided for in the act, and the 
convenience to the people in taking a train at these 
stations was held by this court to be so substantial as 
to justify the enactment in question. 

“But in this case it is not a question of convenience 
at all within the proper meaning of that term. Aside 
from the rate at which the ticket may be purchased, 
the convenience of purchasing this kind of a ticket is 
so small that the right to enact the law cannot be 
founded upon it. It is no answer to the objection to 
this legislation to say that the company has volun¬ 
tarily sold thousand-mile tickets good for a year from 
the time of their sale. What the company may choose 
voluntarily to do furnishes no criterion for the meas¬ 
urement of the power of a legislature. Persons may 
voluntarily contract to do what no legislature would 
have the right to compel them to do. Nor does it 
furnish a standard by which to measure the reason¬ 
ableness of the matter enacted by the legislature. The 
action of the company upon its own volition, purely 
as a matter of internal administration, and in regard 
to the details of its hu-iness which it has the right to 
change at any moment, furnishes no argument for 
the existence of a. power in a legislature to pass a 
statute in relation to the same business imposing ad¬ 
ditional burdens upon the company. 

“To say that the legislature has power to absolutely 
repeal the charter of the company and thus to termi¬ 
nate its legal existence does not answer the objection 
that this particular exercise of legislative power is 
neither necessary nor appropriate to carry into execu¬ 
tion any valid power of the State over the conduct 
of the business of its creature. To terminate the 
charter and thus end the legal life of the company 
does not take away its property, but, on the contrary, 
leaves it all to the shareholders of the company after 
the payment of its debts. 

“In Attornev General vs. Old Colonv Railroad, 160 
* * 

Mass., 62, the statute required every railroad corpora¬ 
tion in the Commonwealth to have on sale certain 
tickets which should be received for fare on all rail¬ 
road lines in the Commonwealth, etc., and the statute 
was held invalid. The precise question involved in 
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this case was not there presented, and the court said 
it was not necessary or practicable to attempt to de¬ 
termine in that case just how far the legislature could 
go by way of regulating the business of railroad com¬ 
panies, or just where were the limits of its power. 

‘‘The power to enact legislation of this character 
cannot be founded upon the mere fact that the thing 
affected is a corporation, even when the legislature 
has power to alter, amend, or repeal the charter 
thereof. The power to alter or amend does not ex¬ 
tend to the taking of the property of the corporation 
either by confiscation or indirectly by other means. 
The authority to legislate in regard to rates comes 
from the power to prevent extortion or unreasonable 
charges or exactions hv common carriers or others 
exercising a calling and using their property in a 
manner in which the public have an interest. 

‘“In this case there is not an exercise of the power 
to fix maximum rates. There is not the exercise of 
the acknowledged power to legislate so as to prevent 
extortion or unreasonable or illegal exactions. The 
fixing of the maximum rate does that. It is a pure, 
bald and unmixed power of discrimination in favor of 
a few of the persons having occasion to travel on the 
road and permitting them to do so at a less expense 
than others, provided they buy a certain number of 
tickets at one time. It is not legislation for the safety, 
health or proper convenience of the public, but an 
arbitrary enactment in favor of the persons spoken of, 
who in the legislative judgment should be carried at 
a less expense than the other members of the com¬ 
munity. There is no reasonable ground upon which 
the legislation can be rested unless the simple de¬ 
cision of the legislature should he held to constitute 
such reason. Whether the legislature might not, in 
the fair exercise of its power of regulation provide 
that ordinary tickets purchased from the company 
should be good for a certain reasonable time, is not a 
question which is now before us, and we need not ex¬ 
press any opinion in regard to it. 

“In holding this legislation a violation of that part 
of the Constitution of the United States which forbids 
the taking of property without due process of law, and 
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requires the equal protection of the laws, we are not, 
as we have stated, thereby interfering with the power 
of the legislature over railroads as corporations or 
common carriers, to so legislate as to fix maximum 
rates, to prevent extortion or undue charges, and to 
promote the safety, health, convenience or proper 
protection of the public. We say this particular piece 
of legislation does not partake of the character of 
legislation fairly or reasonably necessary to attain any 
of those objects, and that it does violate the Federal 
Constitution as above stated.” 

It does not seem possible to distinguish between the vital 
principles informing the legislation involved in the Michi¬ 
gan case last cited and quoted from and those involved in 
the legislation which we are here considering. 

In the Michigan case, as in the case at bar, the legisla¬ 
ture, in the proper exercise of the police power, had fixed 
a maximum rate to he charged by the company for the car¬ 
riage of passengers. The State, by the legislation in ques¬ 
tion, undertook to compel the railroad company to keep for 
sale 1.000-mile tickets for certain prices which were incon¬ 
sistent with the company’s right to charge the aforesaid 
maximum rates. In the case at bar the Capital Traction 
Company is entitled, under existing law, to certain maxi¬ 
mum rates. It is attempted by the legislation in question 
here to do away entirely with those rat^s in favor of certain 
undefined persons and to substitute for a nickel or a valid 
ticket what is called a transfer. 

Let us now reduce to formal propositions the principles 
which the Supreme Court of the United States declared in 
the opinion which pronounced the Michigan legislation un¬ 
constitutional and void. 

1. The police power must be exercised in subordination to 
the provisions of the Federal Constitution. 

2. The authority of the legislature does not extend, either 
in the exercise of its power of regulation of public-service 
corporations or of its right to amend, alter or repeal the 




charter of such corporations, to the taking away or destruc¬ 
tion ot their property. Such a corporation, although quasi¬ 
public in its nature, has, nevertheless, rights which the legis¬ 
lature cannot take away without a violation of the Federal 
Constitution. Although it is under Government control, 
that control must be exercised with due regard to constitu¬ 
tional guaranties for the protection of its property. 

3. A legislature which has power to fix maximum rates 
and charges for the transportation of persons and property 
by railroad companies, with the limitations above stated, 
and having power to alter, amend or repeal their charters, 
within certain limitations, has not the right, after having 
fixed a maximum rate for the transportation of passengers, 
to still further regulate their fares and to discriminate and 
to make an exception in favor of certain persons, and give 
to them a right of transportation for a less sum than the 
general rate provided by law. 

4. If a legislature attempt this exceptional legislation it 
is not the exercise of a lesser right which is included in the 
greater one to fix by statute maximum rates for railroad 
companies. The latter is the power to make a general rule 
applicable in all cases and without discrimination in favor 
of or against any individual. It is the power to declare a 
general law upon the subject of rates beyond which the com¬ 
pany cannot go, but within which it is at liberty to conduct 
its work in such a manner as may seem to it best suited for 
its prosperity and success. 

5. The legislature having established such maximum as a 
general law cannot interfere with the management of the 
company while conducting its affairs pursuant to and obey¬ 
ing the statute regarding rates by making an exception in 
favor of those who wish to purchase tickets at what might 
be called wholesale rates—a discrimination which operates 
in favor of the wholesale buyer, leaving the others subject 
to the general rule. It thus invades the general right of a 
company to conduct and manage its own affairs and compels 
it to give the use of its property, for less than the general 
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rate, to those who come within the provisions of the statute; 
and to that extent it would seem that the statute takes the 
property of the company without due process of law. 

0. The public convenience which the legislature is to 
protect by the exercise of the police power is not the conve¬ 
nience of a small portion only of the persons who may 
travel on the road, as contradistinguished from the conve¬ 
nience of all others; nor is the right to obtain tickets for less 
than the general and the otherwise lawful rate to be properly 
described as a convenience. 

7. The power of the legislature to enact general laws re¬ 
garding the company and its affairs does not include the 
power to compel it to make an exception in favor of some 
particular class in the community, and to carry the mem¬ 
bers of that class for a less sum than it has the right to 
charge those who are not fortunate enough to be members 
thereof. This is not reasonable regulation. 

8. If the legislature can interfere by directing the sale of 
tickets at less than the general established rate it can compel 
the company to carry certain classes of persons free. If the 
maximum rates are too high in the judgment of the legis¬ 
lature it may lower them, provided it does not make them 
unreasonably low, as that term is understood in the law; 
but it cannot enact a law making maximum rates and then 
proceed to make exceptions to it in favor of such persons or 
classes as, in the legislative judgment or caprice, may seem 
proper. The legislature has no right to take from the com¬ 
pany the compensation it would otherwise receive for the 
use of its property in transporting an individual or class of 
persons over its road, and compel it to transport them free 
or for a less sum than is provided for by the general law. 
Such an act, if enforced, would take the property of the com¬ 
pany without due process of law. The legislature cannot 
thus interfere with the conduct of the affairs of corporations. 

9. The court cannot assume for the purpose of upholding 
such discriminatory legislation that the exercise of the 
power of the legislature to make a reduction of rates as to 
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all would be legal, and therefore that a partial reduction 
must be also legal. Prima facie, the maximum rates as fixed 
by the legislature are reasonable. This, of course, applies to 
the rates actually fixed by that body. There is no presump¬ 
tion, however, that certain named rates which it is said 
the legislature might fix, but which it has not, would, in 
case it did so fix them, be reasonable and valid. That it has 
not so fixed them affords a presumption that they would be 
invalid, and that presumption would remain until the legis¬ 
lature actually enacted the reduction. Discriminatory, ex¬ 
ceptional and partial legislation upon the subject of the 
sale of tickets is not an exercise of the power to establish 
maximum rates. 

10. The legislature having fixed a maximum rate at what 
must be presumed, prima facie, to be also a reasonable rate, 
we think the company then has the right to insist that all 
persons shall be compelled to pay alike, and that no discrimi¬ 
nation against it in favor of certain classes of married men, 
or families, excursionists or others, shall be made by the 
legislature. If otherwise, then the company is compelled, 
at the caprice and whim of the legislature, to make such ex¬ 
ceptions as it may think proper and to carry excepted per¬ 
sons at less than the usual and legal rates, and thus to part 
in their favor with its property without that compensation 
to which it is entitled from all others, and therefore to part 
with its property without due process of law. The affairs of 
the company are, in this way, taken out of its own manage¬ 
ment, not by any general law applicable to all, but by dis¬ 
crimination made by law to which the company is made 
subject. Whether an act of this nature shall be passed or 
not is not a matter of policy to be decided by legislatures. 
It is a matter of right of the company to carry on and man¬ 
age its business subject to the general law applicable to all, 
which the legislature may enact in the legal exercise of its 
power to legislate in regard to persons and things within its 
jurisdiction. 
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11. It is no answer to these objections to this legislation to 
say that the company has voluntarily sold 1.000-mile tickets. 
What the company may choose voluntarily to do furnishes 
no criterion for the measure of the power of the legislature. 

12. The decision of the Supreme Court of Judicature of 

Massachusetts in the case of Attornev General vs. Old Colonv 

«, */ 

Railroad, 160 Mass., 62, is referred to and approved. 

13. The power to alter, amend or repeal the charter of the 
company does not extend to the taking of its property, either 
bv confiscation or indirectlv bv other means. 

14. In this case there is not an exercise of the power to 
fix maximum rates. There is not the exercise of the ac¬ 
knowledged power to legislate so as to prevent extortion or 
unreasonable or illegal exactions. The fixing of the maxi¬ 
mum rate does that. 

These principles, as well be seen, were adopted by the 
Court of Appeals of New York, and applied to similar legis¬ 
lation of the legislature of that State. As will be also seen 
the Supreme Court of Kansas considered them as conclusive 
in establishing the unconstitutionalitv of an act of the legis¬ 
lature of that State requiring railroad companies to furnish 
free transportation to shippers of stock in certain cases. 

Of course, in this jurisdiction this decision of the Su¬ 
preme Court of the United States is binding and conclusive. 

In the case of Beardsley vs. New York, etc., R. R. Co., 
162 N. Y., 230, the Court of Appeals of New York fol¬ 
lowed the decision just quoted of the Supreme Court of the 
United States, and pronounced similar legislation of the leg¬ 
islature of New York to be violative of the Constitution of the 
United States. 

In the case of Wilson vs. Traction Co., 72 N. Y. App. 
Div., 233, a law requiring street-car companies to carry po¬ 
licemen and firemen free of charge was declared unconsti¬ 
tutional. Parker, P. J., delivering the opinion of the court, 
says (p. 234): 
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“Parker, P . J 

“The decision in Beardsley vs. N. Y., L. E. & W. 
B. R. Co. (162 N. Y., 230), which follows the de¬ 
cision of the Federal court in Lake Shore & M. S. Ry. 
Co. vs. Smith (173 U. S., 684), seems to be a clear 
authority for the proposition that the statute of 1895, 
above referred to, operates to deprive the defendant 
of its property without due process of law. In those 
cases the railroad companies were required to issue 
mileage books at a reduced rate of fare to those will¬ 
ing to purchase a designated number of miles at one 
time. In this case the defendant is required to carry 
a certain specified class of persons entirely free of 
charge. If the former is an invasion of the com¬ 
panies’ property rights, the latter is equally so, and 
in neither case is there any process of law provided 
for save the mandate contained in the act itself. It 
is sufficient to refer to the reasoning of the court in 
those two cases to show that the principles which con¬ 
trolled in them are equally applicable to this case. 
They are substantially alike in all respects save as to 
the single question whether the act of 1895 can be 
sustained as a legitimate exercise of the so-called po¬ 
lice power of the State. If it may not be sustained 
upon that theory, then, like the mileage-book law, it 
is a clear violation of that provision of the Constitu¬ 
tion (Art. I, sec. 6) that no person shall be deprived 
‘of life, liberty or property without due process of 
law; nor shall private property be taken for public 
use without just compensation.’ 

“There are certain lines of legislation which are 
sustained, although they do injuriously interfere with 
property rights and even confiscate them without due 
process of law, but it is for the reason that they are 
necessary to promote the health, morals or safety of 
the public. Just how far such legislation may extend 
it is not easy to define in any general statement. The 
methods which the legislature may adopt to guard 
such interests the courts do not attempt to regulate, 
except as the cases arise and are presented to them, 
but in such cases they are ‘careful to detect violations 
of constitutional safeguards masquerading in the 
garb of police powers.’ 


84 


“An extended discussion of those powers and their 
extent is not necessary here. One may be found in 
the case of Bronk es. Barcklev (13 App. Div., 72). 
It is sufficient to say that, in our judgment, the statute 
in question cannot be sustained as a valid exercise of 
that power. Its evident purpose and effect is to re¬ 
lieve the municipalities referred to therein from a 
portion of the burden of maintaining their police and 
fire departments at the expense of the several street 
railway companies within their limits. Concede that 
the public safety requires that the public officers men¬ 
tioned be carried upon such railroads, it is not ap¬ 
parent why, in order to promote that safety, they 
should be carried free of charge. There is no pre¬ 
tense that the act is necessary to secure their right 
to ride upon such roads. The sole purpose is to secure 
their right to ride free. Thus the only advantage 
secured by the act to the public is that the railroad 
company instead of the municipality pays the fare. 
Such an advantage may be a public convenience, but 
the right to take the property of the individual citi¬ 
zen, or of a class, for the sole reason that the proceeds 
of it would he convenient to aid the municipality 
in defraying its general expenses, has not vet been 
conceded as a legitimate exercise of the police power, 
and we are not disposed to concede it now. This 
conclusion renders it unnecessary to examine the 
other questions raised in this case. The statute being 
a violation of the constitutional protection above re¬ 
ferred to, it is inoperative as against the defendant. 
The plaintiff’s claim to ride free was, therefore, with¬ 
out warrant, and judgment should, therefore, be ren¬ 
dered against him and in favor of the defendant, for 
costs.” 

In the case of Atchison, Topeka & Santa Fe By. Co. vs. 
Campbell, 31 Kansas, 430, the Supreme Court of Kansas, 
relying upon the same decision of the Supreme Court of the 
United States as authority (p. 443), held that an act of the 
legislature of Kansas, being “an act to require railroad com¬ 
panies to furnish free transportation to shippers of stock in 
certain cases,” is a deprivation of property without due 
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process of law and a denial of the equal protection of the laws 
and is, therefore, unconstitutional and void under the Four¬ 
teenth Amendment to the Federal Constitution. Chief 
Justice Doster, delivering the unanimous opinion of the 
court, says (p. 440) : 

“The sole question involved in the case is the con¬ 
stitutionality of the legislative enactment under which 
the demand for free transportation was made. * * * 

“The above act is assailed upon the ground of its 
repugnancy to that portion of the Fourteenth Amend¬ 
ment to the Constitution of the United States which 
reads: ‘Nor shall any State deprive any person of life, 
liberty, or property, without due process of law, nor 
deny to any person within its jurisdiction the equal 
protection of the laws.* ” 

The learned Chief Justice then proceeds to express his in¬ 
dividual opinion that the word “person” does not apply' to 
a corporation. Resuming, he says (p. 442) : 

“The property of a railroad company consists not 
alone in its franchise to be a corporation, nor its right 
of way and track, nor its rolling-stock and other tan¬ 
gible property, but it consists, in its most essential 
character and important sense, in the right to charge 
and collect tolls for the transportation of persons and 
property over its line. Without the right to take 
tolls, such a corporation could not do business, and a 
denial of its right to take tolls would as effectually 
render valueless all of its other property as a confis¬ 
cation of its other property would defeat its ability to 
carry on its business. Upon the conception of the 
right to take tolls as a species of property belonging 
to railroad corporations rest all the decisions of all the 
courts, both State and Federal, denying the right of 
State legislatures to restrict such tolls below a reason¬ 
able amount. It needs but a glance at the act in 
question, and but a moment’s thought over the conse¬ 
quences to result from a sanction of its provisions, to 
perceive that it strikes vitally at the fundamental 
right of a railroad company to own and enjoy that 
species of property which exists in the form of its 
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franchise to charge and collect tolls. It purports in 
its title to be and is ‘an act to require railroad com¬ 
panies to furnish free transportation to shippers of 
stock in certain cases’; and in its body it requires 
railroad companies, ‘in consideration of the usual 
price paid for the shipment of a car of stock, to pass 
the shipper or his employee to and from the point 
designated in the contract or bill of lading, without 
further expense to the shipper in the way of fare.’ 

“Upon no theory whatever, consistent with the idea 
that the franchise of railroad companies to take tolls 
is a species of property, or consistent with the adjudi¬ 
cations of the courts that such right of property is 
protected by the Fourteenth Amendment to the Fed¬ 
eral Constitution, can such an enactment be upheld. 
Once grant that so much of the property of railroad 
companies as is involved in their right to charge 
passenger fares to shippers of stock can be taken away 
by legislative enactment, and it necessarily follows 
that the like property of theirs which consists in their 
right to charge passenger fare to other shippers of 
other kinds of property can also be taken away for 
like reasons; and once grant, upon like considera¬ 
tions, that the property right of railroad companies 
to take tolls for passenger carriage can be thus taken 
away, and the right to take tolls for freight trans¬ 
portation can be likewise taken away; and once grant 
that the right to take tolls for freight and passenger 
carriage can be taken away, and it follows that the 
right to own and possess the rolling stock and other 
like property necessary to the operation of the road 
can be likewise taken away; in short, there would be 
no end to the extension of legislative authority over 
the right of railroad companies to own and enjoy 
property. It would be no answer to say that the en¬ 
forcement of the act in question would not sufficiently 
impair the property right of the companies to take 
tolls as to be substantially detrimental to their inter¬ 
ests. Rights are not measured or ascertained by the 
extent of the injury resulting from their impairment 
or denial. They do not cease to exist merely because 
the hurt to them may be slight. Rights reside in 
principles and not in the physical ability of the 
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claimant of rights to do without a minor portion of 
them. 

“Again, speaking for myself, I am a firm believer 
in the right of the legislature of this State, under 
the reserved power of the Constitution (Art. 12, par. 
1) to amend or add to the original acts providing 
for the incorporation of companies, and to amend 
or add to the original body of laws governing them, 
without declaring its enactments to be amendatory 
in character. However, its power of amendment in 
such cases is limited to such enactments as do not 
substantially impair the vested rights of the corpora¬ 
tion. (7 A. & E. Encycl. of L., 2d ed., 675.) I 
therefore agree with my associates that the act in 
question, even if it be regarded as an exercise of the 
reserve power of the legislature to amend the charter 
of railroad corporations, is a substantial impairment 
of their vested rights.” 

In the case of Reynolds vs. Pacific Electric Ry. Co., 146 
California, 261, there was a provision in the grant of an 
assignment of franchise requiring the (franchise) holder 
and assignor to give and receive transfers to and from such 
other intersecting lines of street cars as he might operate. 
It was held that this provision did not require such transfers 
to be given or received where a company (franchise) holder 
previously operating intersecting lines had made a separate 
transfer of such assignable franchise to an independent com¬ 
pany which operates no intersecting lines, and mandamus 
to compel an interchange of transfers between the said inde¬ 
pendent companies was refused. The court in its opinion 
(p. 265) found that the two corporations defendant were 
independent, and therefore that no right existed to compel 
an interchange of transfers between them. The concurring 
opinion of Shaw, J. (p. 265), is significant. He says: 

“It (legislative enactment in question) does not 
require that the person operating the connecting lines 
shall have any estate therein, but merely that he be 
operating the same. It manifestly imports a mere 
personal covenant to be temporary to the extent that 



88 


it shall be obligatory only while the respective lines 
are operated by the same person or corporation, and 
to cease as soon as the joint operation ceases” 

In the case of Attorney General vs. Old Colony R. R., 160 
Mass., 62, the question was concerning the constitutionality 
of a statute of the State of Massachusetts, passed in the year 
1892, requiring railroads to provide mileage tickets good 
upon all railroads in the commonwealth. The late Samuel 
Hoar, in behalf of the railroad company, urged the follow¬ 
ing reasons why the act should be held unconstitutional 

<p v 

“First-. Because it interferes with the right of the 
defendants, which they hold in common with all 
persons, to make reasonable and proper contracts in 
carrying on their business, and so interferes with 
their right to acquire, protect and possess property. 

“Second. Because it appropriates the defendants’ 
property without providing a reasonable compensa¬ 
tion: First, in depriving them of their right to 
contract without giving any compensation, secondly, 
in taking away without compensation their right to 
enter into competition with other roads, and thirdly, 
in compelling them to sell their commodity—to wit, 
the carriage of passengers—for a compensation which 
is not a reasonable one according to law. 

“Third. Because it does not apply generally even 
to the class of persons known as railroad corporations, 
since it provides that certain corporations may be ex¬ 
empt from its provisions. 

“Fourth. And that the power to alter and amend 
does not permit the legislature to infringe upon either 
of these three rights to this extent, because they are 
rights which the defendants as corporations are en¬ 
titled to, just as a natural person is entitled to them, 
by force of their existence; and such provisions as 
this statute contains are inconsistent with the pur¬ 
poses for which railroad corporations exist.” 

It was further urged by Mr. Hoar that the statute was un¬ 
constitutional, under the Federal Constitution, for the fol¬ 
lowing, among other, reasons: 
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“First, Because it makes the coupon of the mileage 
ticket a tender in payment of the debt arising from 
a passenger to the carrier, in violation of the provision 
forbidding a State to make anything but gold and 
silver coin a tender in payment of debts. 

“Second. Because it infringes the constitutional 
provision against impairing the obligation of con¬ 
tracts, since the State, by the charter, has contracted 
that the railroad shall, during its existence, have the 
same rights as a natural person would have in the 
business which it is chartered to carry on. 

“Third. Because it infringes the constitutional 
provision contained in the Fourteenth Amendment, 
that no State shall deprive a person of his property 
without due process of law, or shall deprive him of 
the equal protection of the laws.” 

Field, Chief Justice, delivering the majority opinion of 
the court, Knowlton and Holmes dissenting, says (p. 85) : 

“If the legislature cannot constitutionally require 
a railroad company to transport a passenger unless 
the fare is paid in advance, we have no doubt that the 
delivery of a mileage ticket issued by another corpo¬ 
ration is not of itself a payment of the fare. We as¬ 
sume, however, in favor of the Commonwealth, with¬ 
out deciding or expressing any opinion upon it, that 
it is not absolutely necessary that the fare of a passen¬ 
ger on a railroad be paid in advance in money.” 

The court then proceeds as follows (p. 85): 

“There remain to be considered the objections of 
both defendant®, that the statute establishes a uniform 
rate per mile, and requires one railroad company to 
transport a passenger upon the credit of another; that 
the conditions affecting the transportation imposed 
by the road which issues the tickets must be per¬ 
formed by anv other road to which the ticket is 
presented, unless the road is exempted or excluded 
from the provisions of the statute; and that authority 
is given to the railroad commissioners to exempt or 
exclude from the provisions of the statute any rail¬ 
road, if in their judgment the public welfare or the 
12e 
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financial condition of the road requires or demands 
it. The legislature has prescribed the rate of fare 
per mile, but has not undertaken to prescribe in other 
respects the form of contract which each railroad may 
make for the transportation of passengers. It has not 
adopted a standard form of contract, as it has done, 
for example, with reference to fire insurance policies. 
Pub. Stats., c. 119, par. 139. One company may 
permit no baggage of any kind to be carried with 
the passenger on a mileage ticket, and another com¬ 
pany may permit personal baggage, or any baggage 
to an amount not exceeding one hundred or one 
thousand pounds in weight, and according to the 
terms of the first section of the statute one railroad 
must, on the presentation of a mileage ticket issued 
by another, perform the conditions of the contract as 
issued by the other. 

“The power of the legislature of a State to pre¬ 
scribe the charge, or the maximum charge, to be made 
for the use of property ‘affected with the public inter¬ 
est/ was first elaborately considered by the Supreme 
Court of the United States in what are called the 
Granger cases: Munn vs. Illinois, 94 U. S., 113; 
Chicago, Burlington & Quincy R. R. vs. Iowa, 94 
U. S., 155; Peik vs. Chicago & Northwestern Ry. Co., 
94 U. S., 164; Chicago, Milwaukee & St. Paul Ry. vs. 
Ackley, 94 U. S., 179; Winona & St. Peter R. R. vs. 
Blake, 94 U. S., 180; Stone vs. Wisconsin, 94 U. S., 
181. Whatever difference of opinion there may have 
been among the justices of that court concerning the 
tests which determine whether the property is af¬ 
fected with a public interest, there is no doubt that 
the property of railroad corporations which have been 
invested by the legislature with the right of eminent 
domain, and are common carriers of persons or mer¬ 
chandise, is property ‘devoted to a public use.’ See 
Chicago & Grand Trunk Ry. vs. Wellman, 143 U. S., 
339, and Budd vs. New York, 143 U. S., 517. The 
justices of the Supreme Court of the United States 
perhaps differ in opinion whether there can be any 
judicial interference with the rates for railroad trans¬ 
portation established by the legislature of a State on 
the ground that they are not reasonable, but they 
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agree that the property of railroads is property de¬ 
voted to a public use, and that the legislature may 
establish rates, or reasonable rates, unless there is an 
express provision in the charter which forbids it. 
See Chicago, Milwaukee & St; Paul Iiy. Co. vs. Min¬ 
nesota, 134 U. S., 418, and Budd vs. New York, ubi 
supra. 

“In the Railroad Commission cases, Stone vs. 
Farmers' Loan & Trust Company, 116 U. S., 307; 
Stone vs. Illinois Central R. R., 116 U. S., 347, and 
Stone vs. New Orleans & Northeastern R. R., 116 
U. S., 352, a majority of the Supreme Court of the 
United States decided that a grant to a railroad com¬ 
pany in its charter of the right to fix and regulate the 
tolls and charges, substantially such as are contained 
in the charters of the defendants in the present cases, 
does not deprive a State of its power to regulate rates 
The court sav, in Stone vs. Farmers’ Loan & Trust 
Company, ‘It is now settled in this court that a State 
has power to limit the amount of charges by railroad 
companies for the transportation of persons and prop¬ 
erty within its own jurisdiction, unless restrained by 
some contract in the charter, or unless what is done 
amounts to a regulation of foreign or interstate com¬ 
merce’ (p. 325). The court held that a general power 
given to the corporation to establish rates is not such 
a contract as restrained the legislature from establish¬ 
ing what it deemed reasonable rates. (See Pennsyl¬ 
vania Railroad Co. vs. Miller, 132 U. S., 75.) It was 
also- said, ‘Under pretense of regulating fares and 
freights the State cannot require a railroad corpora¬ 
tion to carry persons or property without reward; 
neither can it do that which in law amounts to a 
taking of private property for public use without just 
compensation, or wdthout due process of law’ (p. 
331). (See Georgia Railroad & Banking Co. vs. 
Smith, 128 U. S., 174; Dow vs. Biedeman, 125 U. S., 
680; Ruggles vs. Illinois, 108 U. S., 526.) 

“In Parker vs. Metropolitan R. R., 109 Mass., 506, 
the authority of the legislature of this Commonwealth 
w r as maintained to fix the rate of toll to be paid by a 
street railway company to the East Boston Ferry 
Company for the carriage of passengers in cars over 
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the ferry. There was a provision in the charter of 
the ferry company that the company should be al¬ 
lowed to collect and receive such tolls as the mayor 
and aldermen of Boston might determine, provided 
that ‘the rates of ferriage shall never be so much re¬ 
duced as to reduce the yearly dividends of such com- 

• « 

pany to an amount less than 8 per cent on the amount 
of capital stock actually invested.’ St. 1852, c. 244, 
par. 2. The decision is put upon the ground that the 
statute fixing the rates is an amendment of the char¬ 
ter. The court say: ‘The power of regulating tolls 
upon ferries, bridges, and turnpikes has been con¬ 
sistently exercised by tbe legislature. The great ob¬ 
ject of such corporations is the accommodation of 
public travel, and most, if not all, of the charters 
creating them, contain provisions for the regulation 
of the tolls they are entitled to charge the public. 
Tbe charter of the East Boston Ferry Company con¬ 
tains such provisions. The legislation in question, 
therefore, is not upon a subject foreign to the pro¬ 
visions of the charter or the objects of the grant. It 
is strictly in alteration or amendment of such pro¬ 
visions; and it is designed to promote the chief object 
of the grant.’ It appears from the original papers in 
that case that the mayor and aldermen of Boston had 
fixed rates of toll over the ferry for foot passengers 
and for vehicles, but none expressly for street cars, 
and that the rates fixed for foot passengers were twice 
or three times as much as those fixed in the statute 
for passengers in the street cars. Tt also appears that 
the established rates of toll were not sufficient to en¬ 
able the company to pay any dividends on the capital 
stock actually invested. The court did not, however, 
expressly consider whether the provision of the char¬ 
ter, that the tolls should not be so reduced as to pro¬ 
duce yearly dividends of ‘less than eight per cent on 
the amount of capital stock actually invested,’ consti¬ 
tuted a contract which could not be avoided except by 
repeal of the charter. The statute there considered 
affected only the rates of toll for passengers in street 
cars, leaving untouched all other rates. See Roxburv 
vs. Boston & Providence R. R., 6 Cush., 424; Massa¬ 
chusetts General Hospital vs. State Assurance Co. *4 
Gray, 227; Fitchburg R. R. vs. Grand Junction R. R., 
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4 Allen, 198; Commonwealth vs. Eastern R. R., 103 
Mass., 254; Mayor, &c., of Worcester vs. Norwich & 
Worcester R. R., 109 Mass., 103; Mayor, &c., of 
Northampton, 158 Mass., 299. 

“It is conceded in the present cases, as we under¬ 
stand, that the legislature of a State, unless prevented 
by some contract, can constitutionally establish rea¬ 
sonable rates of fare for railroad companies within 
the State, and we regard it as settled that the legisla¬ 
ture of a State having a constitution like that of 
Massachusetts can establish rates of fare for the 
transportation within the State of passengers and 
merchandise by railroad companies which are com¬ 
mon carriers, unless the State is prevented by some 
contract with the railroad company. It is not yet 
settled, however, what the limitations of this power 
are: whether it is limited to such rates as a court may 
deem reasonable, or only to such rates as shall not 
operate to deprive the railroad companies of their 
property without reasonable compensation, or without 
due process of law. It becomes, however, unnecessary 
at the present time to determine the limitations of 
this power, because it has not been contended in the 
present cases that the rates established by the statute 
are unreasonable. 

“The legislature, if it sees fit, can establish rates for 
each railroad separately, and as different railroads 
may reasonably require different rates, we see no ob¬ 
jection to the statute on the ground that certain rail¬ 
roads may be exempted or excluded from its pro¬ 
visions. The subject is one upon which legislation 
need not be uniform, and the statute cannot be 
avoided by one railroad company because it is not 
applied to another. In re Mayor, &c., of Northamp¬ 
ton, ubi supi'a. We think that the intention of the 
statute is that it shall apply to every railroad cor¬ 
poration operating a railroad for the common car¬ 
riage of passengers within the Commonwealth, unless 
the Board of Railroad Commissioners shall determine 
on petition, after due hearing, that there is something 
exceptional in the financial condition of a particular 
railroad or in the character of the sendee it renders 
to the public, which reasonably requires that railroad 
to be exempted or excluded from the provisions of the 
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statute, leaving such a railroad to be specially dealt 
with by the legislature, if it should deem it necessary. 
We are not satisfied that the statute is unconstitu¬ 
tional on the ground that it contains a delegation 
of legislative power to. the Board of Railroad Com¬ 
missioners. 

“The most formidable objections are, that the stat¬ 
ute authorizes one railroad to determine the condi¬ 
tions on which another railroad must carry passen¬ 
gers, and compels one railroad to carry passengers on 
the credit of another. We have been referred to no 
judicial decision where any such legislation has been 
considered. 

“The law governing the taking of private property 
for public use, affords some analogies which we think 
are applicable to the present cases. The decisions of 
this court perhaps go as far as any in permitting an 
entry upon land, and an occupation of it, for the pur¬ 
pose of taking it for public uses before reasonable com¬ 
pensation has actually been made, and in not requir¬ 
ing that an adequate fund for compensation be set 
apart before the entry and occupation. Still, there 
must be an adequate provision for compensation; and 
a provision that the land should be paid for out of 
the earnings of a railroad which was owned by the 
Commonwealth was held not to be adequate, although 
it was probable that such earnings would be sufficient. 
Connecticut River R. R. vs. Countv Commissioners, 
127 Mass., 50. But in the case of land, if the land- 
owner takes proper measure to have his compensation 
determined, and it is not ultimately paid, a court of 
equity would enjoin the company taking the land 
from the further use of it, and the owner could retake 
the land or enforce his lien upon it. 

“ ‘The power to take and the obligation to indem¬ 
nify for the taking are inseparable.’ Drury vs. Mid¬ 
land R. R., 127 Mass., 571, 576; Brickett vs. Haver¬ 
hill Aqueduct, 142 Mass., 394; Cushman vs. Smith, 
34 Maine, 247; Riche vs. Bar Harbor Water Co., 75 
Maine, 91. The statute authorizing the taking must 
contain some provision for obtaining adequate in¬ 
demnity. It is not enough to leave the owner to his 
action at law for damages. 
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“The duty of paying an adequate compensation, for 
private property taken, is inseparable from the exer¬ 
cise of the right of eminent domain. The act grant¬ 
ing the power must provide for compensation, and a 
ready means of ascertaining the amount. Payment 
need not precede the seizure; but the means for se¬ 
curing indemnity must be such that the owner will 
he put to no risk or unreasonable delay. Haverhill 
Bridge vs. County Commissioners, 103 Mass., 120, 
124; Thacher vs. Dartmouth Bridge, 18 Pick., 501. 
If this is true when the property taken is land, much 
more is it true when the property taken is consumed 
in the use, so that, if compensation is not ultimately 
paid, the owner has no remedy by taking back the 
property. When property is taken for a public use 
and is consumed in the use, the provision for ade¬ 
quate compensation certainly ought to be more than 
a mere right of action against a private person or cor¬ 
poration, with the risk of never obtaining satisfac¬ 
tion, and the compensation, when it is made, must 
be made in money. Commonwealth vs. PeteTs, 2 
Mass., 125; State vs. Beaekmo, 8 Blackf., 246; State 
vs. Ravine Road Sewer Commissioners, 10 Vroom, 
665; Van Horne vs. Dorrance, 2 Dali., 304; Cooley, 
Const. Lim., 691, 694; Lewis, Eminent Domain, 
par. 460. Under the statutes of this Commonwealth, 
the compensation assessed for the taking of land by 
a railroad company ultimately assumes the form of 
a judgment at law, which must be satisfied in money, 
and it is provided that ‘a warrant of distress or execu¬ 
tion may be issued to compel the payment thereof 
with cost and interest, and all its right and au¬ 
thority to enter upon and use the land or property, 
except for making the surveys, shall be suspended 
until such warrant or execution is satisfied.’ Pub. 
Stats., c. 112, par. 101. At common law, a common 
carrier of passengers could demand prepayment of 
the fare before he could be compelled to receive and 
transport passengers. The fare demanded must be 
reasonable, and when it is established by statute, this 
is a legislative determination of what is reasonable. 
A carrier can have no lien on the passenger to secure 
the payment of the fare, and must of necessity col- 



96 


lect the fare in advance or trust to the credit of the 
passenger or of some other person. See Fitchburg 
R. R. vs. Gage, 12 Gray, 393; McDuffee vs. Portland 
tfc Rochester R. R., 52 N. H., 430; Spofford vs. Bos¬ 
ton & Maine R. R., 128 Mass., 326. 

“Although, by reason of the public nature of the 
employment, the legislature can establish the rates of 
fare to be demanded by common carriers of passen¬ 
gers, we do not see that such carriers can be compelled 
ultimately to take in payment anything which any 
other person could not be compelled to take in pay¬ 
ment of a service rendered, or in discharge of a debt. 
If a debt had been once incurred, it could not be dis¬ 
charged'except by payment in money, or by the satis¬ 
faction of an execution by levy upon tangible prop¬ 
erty. Although there may be little or no practical 
difficultv between solvent railroads, if they choose 
to obey the statute, yet, in theory, each ticket or part 
of a ticket surrendered by a passenger for transporta¬ 
tion represents a separate cause of action against the 
railroad issuing it. There is no fund provided for 
the redemption of the ticket, and no tangible prop¬ 
erty on which there is a lien. The statute puts no 
limit upon the number of mileage tickets which any 
railroad may issue, or upon the time within which 
they must be used. It does not prohibit a railroad 
from selling them for less than $20 each, although it 
must redeem them at that price. It is possible that a 
railroad in need of money might resort to enormous 
sales of such tickets as a mode of raising money, and 
that these tickets might remain outstanding, to be 
used on other roads indefinitely, and that many ot 
them might be presented for redemption at some re¬ 
mote time in the future, when the railroad company 
issuing them might l>e unable to redeem them. If it 
be assumed that, under the power to regulate the 
fares of common carriers of passengers, the legisla¬ 
ture can require the passengers to be carried before 
the fares have been actually paid in money, the se- 
• curity for the ultimate payment of the fares in money 
ought, we think, to be as certain as that required 
when private property is taken for public uses, and 
we are of opinion that this statute does not provide 
adequate security. 


\ 
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“The objection that the statute authorizes one rail¬ 
road to make conditions concerning the transporta¬ 
tion of passengers which must he performed by other 
railroads also seems to us valid. The objection is not 
that the legislature has itself attempted to declare the 
rights of passengers who have purchased mileage 
tickets. The legislature, by the statute, has not de¬ 
termined the conditions which shall be incident to the 
carriage of passengers under these tickets, nor has it 
left them to be determined by the railroad company 
transporting the passengers. One railroad is in effect 
authorized to make a contract for another; but the 
railroads are not, in fact, agents of each other in issu¬ 
ing these tickets. It has been often said that the leg¬ 
islature cannot make a contract between two or more 
persons which they do not choose to make, although 
it may sometimes impose duties which can he enforced 
as if they arose from contract. Without denying the 
power of the legislature to determine the form of the 
contracts which common carriers of persons or mer¬ 
chandise must make concerning transportation, and 
without considering the authority of the legislature 
to delegate this power to a hoard of public officers, we 
are of opinion that this power cannot be delegated 
to private persons or corporations. 

“It is not necessary or practicable to attempt in 
these cases to determine just how far the legislature 
can go by way of regulating the business of railroad 
companies within the Commonwealth, nor just where 
the limits of its power end, nor whether certain pro¬ 
visions of the statute, if taken alone, would be valid. 
The statute must he considered as a whole. The 
statute requires a railroad company to transport pas¬ 
sengers, and to receive therefor tickets or coupons 
which merely give separate causes of action against 
another railroad company, and no security is provided 
that these tickets or coupons will be redeemed in 
money by the railroad company issuing them when 
presented for redemption, and they may be used for 
transportation long after they are issued. The com¬ 
pany issuing these tickets may impose upon another 
railroad duties and responsibilities in the carriage of 
passengers different from those which the latter com- 
13e 
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pany assumes towards passengers who purchase tickets 
of itself, and the tickets are intended to be used in¬ 
discriminately upon all railroads within the Common¬ 
wealth not excluded or exempted from the provisions 
•of the statute, and are not confined to railroad com¬ 
panies engaged in transporting passengers in connec¬ 
tion with the company issuing tickets. The railroad 
commissioners may exercise their power of excluding 
a railroad company from the provisions of the statute 
in season to prevent loss from a failure of the com¬ 
pany to redeem the tickets issued or they may not. 
The rights of railroad companies ultimately to receive 
in money the fares of passengers ought # not to depend 
upon the discretion of the railroad commissioners, 
and if the statute would he invalid but for this discre¬ 
tion, this power in the railroad commissioners would 
not make it valid.” 

Inasmuch as this opinion was referred to and approved 
by Mr. Justice Peck ham in delivering the opinion in the 
Michigan case, it will be well to formulate it also in distinct 
propositions. 

The Massachusetts case is, moreover, important, because, 
while the legislation in that case provided for mileage tickets, 
it also required that those tickets should be received for 
fare on all railroad lines in the Commonwealth. This fea¬ 
ture was not included in the Michigan case, but it is in¬ 
cluded in the case at bar, for it is claimed that these free 
transfers ought to be received and honored as legal tender 
for a fare. 

We proceed to formulate the opinion of the Massachusetts 
court as follows: 

1. The court declined to decide or to express an opinion 
as to whether or not the fare of a passenger upon a railway 
must be paid in advance in money. If, however, it must 
be so paid, then the court had no doubt that the delivery of 
a mileage ticket issued by another corporation is not, of itself, 
a payment of the fare. 

2. Under pretense of regulating fares, a State cannot re¬ 
quire a railroad corporation to carry passengers without re- 
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ward; neither can it do that which, in law, amounts to a 
taking of private property for public use without just com¬ 
pensation or without due process of law. 

3. The legislature cannot authorize one railroad to deter¬ 
mine the conditions on which another railroad must carry 
passengers or compel one railroad to carry passengers on the 
credit of another. 

4. At common law a common carrier of passengers could 

demand prepayment of fare before he could be compelled 

to receive and transport them. The fare demanded must 

be reasonable, and when it is established bv statute this is a 

«/ 

legislative determination of what is reasonable. A carrier 
can have no lien on the passenger to secure payment of the 
fare and must of necessity collect the fare in advance or trust 
to the credit of the passenger or of some other person. 

5. Although, by reason of the public nature of the em¬ 
ployment, a legislature can establish the rates of fare to be 
demanded hv common carriers of passengers, we do not 
see that such carriers can he compelled ultimately to take 
in payment anything which any other person may not be 
compelled to take in payment for a service rendered or in 
discharge of a debt. 

6. One railroad cannot be authorized bv statute to make 

1 / 

conditions concerning the transportation of passengers which 
must he performed by other railroads. 

What is known as the Massachusetts School Children’s 
case, being the case of Commonwealth vs. Interstate Con¬ 
solidated Street Rv. Co., 187 Mass., 436, involved the consti¬ 
tutionality of an act of the Commonwealth of Massachusetts 
requiring street railway companies to carry pupils of the 
public schools to and from school at rates not exceeding half 
the regular fare charged for the transportation of other pas¬ 
sengers between the same points. Chief Justice Knowlton, 
delivering the opinion of the court, says (p. 439 ): 

“So far as this statute merely gives help to these 
pupils in connection with their acquisition of knowl¬ 
edge in the schools, it is justified. As a police regu- 


100 


lation in the interest of education, the law may well 
require street railway companies to permit these chil¬ 
dren to ride to school upon their cars, without profit 
to the companies, provided it can be done without 
causing them loss. But if such a requirement involves 
expense, the cost can only be put upon the general 
taxpayers. It cannot be imposed upon the street 
railway companies, or upon that part of the public 
which pays fares to street railway companies. If, 
therefore, it plainly appeared that the enforcement 
of this section would cause expense to street railway 
corporations, which they must bear themselves, or put 
upon other classes of passengers in the form of in¬ 
creased fares to make good the loss from carrying 
school children at half rates, we should he obliged 
to hold that there was a taking of property without 
due process of law through unconstitutional discrimi¬ 
nation. 

“We are. therefore, brought to the inquiry whether 
it was possible for the legislature to conclude that this 
provision would entail no loss upon the street railway 
companies. Was it not possible for legislators to de¬ 
cide that pupils, in most cases, go to and from the 
public schools at hours when the cars are not in use 
by persons going to and from their work, or by many 
persons: that the pupils generally are of such age and 
size as not individually to occupy nearly so much 
space as other passengers; that the difference between 
full fare and half fare is of such importance to the 
parents of many of these pupils, that the number who 
would ride at the half rate, would be nearly, if not 
quite twice as many as at the regular rate; and that 
for these and other reasons, railway companies would 
suffer no loss from carrying children at half the 
regular fare? Unless we can say, as matter of law, 
that such a view would be untenable, we cannot hold 
that the statute is unconstitutional. Nothing less 
than the certainty that the provision would cause loss 
to the railroad companies, or to some of them, would 
enable us to hold that the legislature was powerless to 
make the requirement. The question is difficult and 
doubtful. It involves the consideration of facts which 
primarily are for the law-making power. All pre¬ 
sumptions are in favor of the validity of legislation.” 
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This case also went on writ of error to the Supreme Court 
of the United States, and is reported in 207 U. S., 79. Mr. 
Justice Holmes, delivering the unanimous opinion of the 
court, said (p. 84): 

“This court is of opinion that the decision below 
was right. A majority of the court considers that 
the case is disposed of by the'fact that the statute in 
question was in force when the plaintiff in error took 
its charter , and confines itself to that ground” 

Speaking for himself, Mr. Justice Holmes further says 
(p. 86), as follows: 

‘‘The objection that seems to me, as it seemed to 
the court below, most serious is that the statute un¬ 
justifiably appropriates the property of the plaintiff 
in error. It is hard to say that street railway 
companies are not subjected to a loss. The conven¬ 
tional fare of five cents presumably is not more than 
a reasonable fare, and it is at least questionable 
whether street railway companies would be permitted 
to increase it on the ground of this burden. It is 
assumed by the statute in question that the ordinary 
fare may be charged for these children or some of 
them when not going to or from school. Whatever 
the fare, the statute fairly construed means that chil¬ 
dren going to or from school must be carried for 
half the sum that would be reasonable compensation 
for their carriage, if we looked only to the business 
aspect of the question. Moreover, while it may be 
true that in some cases rates or fares may be reduced 
to an unprofitable point in view of the business as a 
whole or upon special considerations (Minneapolis & 
St. Louis R. R. Co. vs. Minnesota, 186 IT. S'., 256, 
267), it is not enough to justify a general law like 
this, that the companies concerned still may be able 
to make a profit from other sources, for all that ap¬ 
pears. Atlantic Coast Line R. R. vs. North Caro¬ 
lina Corporation Commission. 206 U. I?., 1, 24, 25. 

“Notwithstanding the foregoing considerations I 
hesitatingly agree with the State court that the re¬ 
quirement may be justified under what is commonly 
known as the police power.” 
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The decision of the Supreme Court of the United States 
in the Michigan case has not been qualified or affected by 
anything that was said in the opinion of the court in the 
Massachusetts school-children case, above referred to. The 
decision of the court was placed explicitly upon the fact that 
the statute in question was in force when the railroad com¬ 
pany took its charter, and that it therefore agreed to the 
terms of the statute. The forceful words hereinbefore 
quoted, in which Mr. Justice Holmes has expressed his in¬ 
dividual opinion, constitutes much stronger argument than 
counsel in this case can present against the constitutionality 
of the Massachusetts school-children act. The most that Mr. 
Justice Holmes could do was to say that he hesitatingly 
agreed with the opinion of the highest appellate court of his 
own State. The majority of the court pointedly refused to 
agree with that opinion, and only affirmed the Massachu¬ 
setts court because the railroad company had taken its charter 
knowing that the law in question was upon the statute books 
of the State. 

The following cases have been referred to as constituting 
authoritv contradictory of the above. 

*/ v 

First: Percy vs. Street Kv. Co., 58 Missouri Appeals, 75. 
This case does not even refer to the points here discussed. 
The transfers there concerned were between lines of the same 
company. 

“The whole transfer arrangement was simply an 
arrangement or regulation of the company for the 
convenient management of its business and made in 
pursuance of its duty to carry aud transfer passen¬ 
gers from one of its lines to another” (p. 77). 

The only question that was decided was as follows (p. 80): 

“We think that it is now fairly well settled that a 
regulation requiring a transfer check is not unreason¬ 
able, and that a passenger must comply with the con¬ 
ditions thereof to entitle him to passage.” 
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The second case is that of Heffron against Detroit Citv 
Ry. Co., 92 Michigan, 40(3. This case appears to be exactly 
similar to the Missouri case last cited. It apparently con¬ 
cerned different lines operated by the same company. 

So far as counsel have l>een able to ascertain, there is no 
case which sustains the right of a legislature to compel 
transfers between independent lines. 

The case of Chicago City Ry. Co. vs. City of Chicago, 142 
F. R., 844, concerned the validity of a city ordinance re¬ 
quiring a street railway company to accept transfers issued 
to passengers by other independent companies and to carry 
such passengers over its lines without charge. 

The case came on for hearing upon an application for a 
preliminary injunction by the railway company against the 
city of Chicago and others to enjoin the enforcement of 
the ordinance. 

Judge Grosscup, circuit judge of the United States Circuit 
Court for the Northern District of Illinois, decided that the 
ordinance was unconstitutional and void, as depriving the 
company of its property without due process of law. He 
further held that it is immaterial that the requirement was 
reciprocal, and that in operation the effect of the ordinance 
might he to increase business to such an extent as that the 
company would suffer no loss. The decision is so directly 
in point that counsel quote a portion of it directly pertinent: 

“It is said, and said truly, that even under the due 
process clause of the Constitution a city may exercise 
all its constitutional rights of regulation, and 
unless the exercise of those rights deprives a party of 
a property right, it cannot be made the basis of an 
application such as this. Let us see what the city’s 
right is in that respect. I assume now again that the 
Supreme Court of the State is right, that the city of 
Chicago, under these several acts upon which that 
decision of the Supreme Court was predicated, has 
the right of a reasonable regulation; that that right 
inheres in the contract between the companies and 
the city, whether that contract is evidenced by the 
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acts of the legislature, or whether it is evidenced by 
the ordinances of the eitv council. The whole doc- 
trine, when reduced to its last word, is this: That the 
particular company which has accepted its charter 
from the State and city with this reservation upon 
the part of the city to reasonably regulate its affairs 
shall be subject to the exercise of that regulation; 
that that particular company, with respect to the 
property that it has obtained under the contract, 
when it accepts that contract from the city with the 
reservation of the right to regulate, must subject the 
management of its property to the exercise of that 
regulation. 

“Now, is that all that this ordinance proposes to do 
with respect to the property of the South Side Com¬ 
pany? The ordinance, if applied-^-whether in its re¬ 
stricted sense or in its larger sense, taking any pas¬ 
sengers who may come from all points over the lines 
mentioned—is an ordinance that seeks to compel 
the South Side Company to transport for nothing a 
man who may happen to have ridden over the lines 
of another independent company. True it is said 
that the general outcome of that ordinance will not 
injure the South Side Company because the transfer 
of passengers in this way will stimulate new business 
so that it will get just as many or more nickels than it 
would have gotten before, and that ordinarily if it 
carry a passenger into its territory for nothing the 
passenger will have to pay a nickel to get out of their 
territory; that street railway traffic is usually not 
simply a one-way traffic, but is a traffic to and from— 
from which it might be inferred that at most the 
effect of this ordinance would be to reduce the fare 
to one-half, each of these companies getting 2Vk 
instead of 5 cents for the transportation; and that 
such regulation might be within the power of the city 
to enforce, in the absence of proof that it would be 
unreasonable. But that is not the case. 

“The enjoyment of property is not simply the right 
to have the property as valuable as it was before, 
especially if the judgment as to that value would be 
exercised by somebody else. The right to enjoy prop¬ 
erty is the right to (not) simply obtain all the incre¬ 
ment it brings with it. I cannot be said to enjoy my 
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property if some one else, a stranger to me in that 
respect, can compel me to enjoy it in any way but his 
(my) way; although he be benefieient enough to say, 
and to prove, that such exercise of it will not hurt me 
financially. It does hurt me in my rights as a prop¬ 
erty owner. It does hurt me in the enjoyment of my 
property. He may not compel me to go into a co¬ 
partnership with somebody whom I don’t care to go 
into a copartnership with. lie may not compel me to 
link up my business with strangers. Strangers may 
or may not honestly observe reciprocal relations. The 
enjoyment of property meant by the Fourteenth 
Amendment is that full exercise of dominion over 
one’s own property—over that which one has himself 
created—that the whole law of property, from ancient 
times down to the present time gives to a man,subject 
only to the paramount rights of the State. And if the 
State has any paramount interest it must exercise it 
under the other provisions in the Constitution and 
in the way pointed out. The city and State may take 
property either for the purpose of operating it itself, 
or for the purpose of linking it up with some larger 
corporation, and allowing the larger corporation to 
operate it on the one-transfer and one-fare principle, 
but the State cannot compel either one of these com¬ 
panies to do that. The State can take it by paying 
for it. But it cannot compel these companies to enter 
involuntarily into a copartnership such as that. To 
do that is to take one of its rights of enjoyment of 
property without due process of law. If the city can 
do that, it can put forward its advances, step by" step, 
until there is no property right left at all; until the 
State would have control of everything; and upon the 
mere defense that it was doing no injury—that in 
the end one got more, or as much of it as he was get¬ 
ting before—would take away the dominion entirely. 
Dominion is enjoyment, and dominion is a part of 
the property right that the Fourteenth Amendment 
was intended to protect.” 

Judge Grosscup granted a preliminary injunction, the 
case was heard upon bill, answer, and demurrer and a final 
decree was entered, from which an appeal was taken to the 
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Supreme Court of the United States. This final decree was 
reversed upon motion of counsel for the railroad company 
and upon confession of error (205 U. S., p. 549). 

Counsel will have in court the record in the case, as 
well as the brief of counsel, and it is apparent from a 
perusal of these papers that this reversal by consent was 
based upon two features of the decree which were erroneous. 
One was the ruling by Judge Grosscup that the railroad 
company in question could, by assigning a portion of its 
lines, free itself from liability with respect to those lines, and 
the other was that a certain statute of the legislature of Illi¬ 
nois extended to a period of 95 years the full franchise rights 
of the railroad company as contradistinguished from its mere 
right to be a corporation. The reversal in nowise touched 
the correctness of Judge Grosscup ? s ruling and opinion from 
which we have quoted. 

It will be well to also formulate the foregoing opinion of 
Judge Grosscup, not only for its own merits, but because 
every feature of it applies directly to the case at bar. It may 
be formulated as follows: 

1. The ordinance in question seeks to compel a street rail¬ 
road company to transport for nothing a man who may 
have ridden over the lines of another independent company, 
and i9 therefore void. 

2. The ordinance is not rendered less invalid by a sug¬ 
gestion that the transfer of passengers in this way will 
stimulate new business, so that the company will get more 
nickels than it did before; 

Nor by the suggestion that if the railroad carry a passen¬ 
ger into its territory for nothing the passenger will have to 
pay a nickel to get out of its territory; 

Nor by the suggestion that the effect of the ordinance 
would be to reduce the fares to one-half, each of the two com¬ 
panies, the transferring company and the company trans¬ 
ferred to, getting two and one-half instead of five cents for 
the transportation; 
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Nor by the suggestion that such regulation might be 
within the power of the city to enforce in the absence of 
proof that it would be unreasonable. 

3. The enjoyment of property meant by the Fourteenth 
Amendment is that full exercise of dominion over one’s 
own property that the old law of property from ancient times 
down to the present time gives to a man, subject only to the 
paramount right of the State. 

4. If the State has any paramount interest it must exercise 
it under the provisions of the Constitution and in the way 
pointed out. The State may take property either for the 
purpose of operating it itself or for the purpose of linking 
it up with some larger corporation, and allowing the larger 
corporation to operate it on the one-transfer and the one- 
fare principle; but the State cannot compel either one of 
these companies to do that. The State can take it by paying 
for it. But it cannot compel these companies to enter invol¬ 
untarily into a copartnership such as that. To do that is to 
take one of its rights of enjoyment of property without due 
process of law. 

It would seem that the application of these principles to 
the case at bar is inevitable, and that such application is 
conclusive of the unconstitutionality of the act of Congress 
in question, if the court should put upon it the construction 
urged by the plaintiff in error. 

We resume in numerical order the objections to the con¬ 
stitutionality of the legislation in question in the case at bar: 

1. It does not purport to be regulation establishing a 
maximum rate of fare. 

2. It does provide for the free transfer of a passenger who 
pays to the transferee no fare whatever for his carriage. 

3. It does attempt to provide that the tender of a nonde¬ 
script paper called a transfer shall exempt a passenger from 
paying his legal fare for his carriage, or, in other words, 
it attempts to make the tender of the said transfer a legal 
tender in payment of the debt due from a passenger to the 
carrier for his carriage. 
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4. Tt attempts to confer the privilege of free transporta¬ 
tion upon a limited class of the public at the expense of the 
chartered rights of the railroad company, and also at the ex¬ 
pense of the public. 

5. The legislation in question is not a general law upon 
the subject of rates, establishing maximum rates, but Con¬ 
gress having established such maximum rates as a general 
law now assumes to interfere with the management of the 
company while conducting its affairs pursuant to and obey¬ 
ing the statute regulating rates and charges. 

6. Because this legislation appropriates the railroad’s prop¬ 
erty without providing compensation therefor. 

7. Because the power to alter and amend does not permit 
the legislature to infringe upon the railroad company’s 
legal rights. 

8. Because this legislation infringes the constitutional 
provision against impairing the obligation of contracts. 

9. Because it compels the Capital Traction Company, 
against its will, or at least without its consent, to enter into 
contract relationship with another company. 

10. Because it infringes the constitutional provision 
against depriving a person of his property without due 
process of law; 

11. And further, in that it deprives the Capital Traction 
Company of the equal protection of the laws. 

It is respectfully submitted that the legislation in ques¬ 
tion is obnoxious to each and all of the above objections, 
and that the validity of these objections is sustained by the 
decisions of the Supreme Court of the United States in the 
Michigan case, of the Supreme Court of Judicature of Massa¬ 
chusetts in the Massachusetts 1,000-mile-ticket case, and of 
the Circuit Court of the United States for the Northern Dis¬ 
trict of Illinois in the Chicago City Railway case. 

The decisions last referred to are followed by the Court 
of Appeals of New York in the Beardsley case, by the AppeU 
late Division of the Supreme Court of New York in the Wil- 
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son case cited above, by the Supreme Court of Kansas in the 
Atchison, Topeka & Santa Fe case, and by the Supreme 
Court of California in the Reynolds case, all of which de¬ 
cisions are hereinbefore referred to. 

The case of State of Washington ex rel. City of Tacoma, 
respondent, vs. Tacoma Railway <fe Power Company, appel¬ 
lant, 61 Wash., 507, is a recent and very important one. It 
was decided in 1911, and bv reason of its importance is also 
reported in 32 L. R. A., N. S., page 720, and is accompanied 
by a comprehensive note, to which counsel beg to direct the 
court’s careful attention. 

The facts of the case, condensed as much as possible, are 
these: 

“The Tacoma Railway & Power Company prior to 
April 1, 1903, acquired a number of separate fran¬ 
chises and detached pieces of street railroads in the 
city of Tacoma, upon which separate fares had been 
charged, and’only a partial transfer system inaugu¬ 
rated. It thereupon entered into a contract with the 
city of Tacoma which was designed to settle existing 
disputes, to provide a single fare over all lines con¬ 
trolled by the railway, and to establish a transfer 
system covering all the lines controlled by it. There¬ 
after a franchise was granted by the citv council of 
the city of Tacoma to the Pacific Traction Company 
to build and operate a line of street railway in that 
city. Section 12 of the ordinance is, in part, as fol¬ 
lows: 

“ ‘And the payment of a fare shall entitle the pas¬ 
senger to a transfer to any other line within the city 
of Tacoma which may give and receive transfers to 
and from the lines operated under this franchise, and 
the presentation of a transfer from any other lines 
which may give and receive transfers shall entitle the 
holder thereof to passage on the cars operated under 
this franchise to any point within the city limits.’ 

“The railway company had at all times a line in 
operation upon Pacific avenue, thence up Ninth street 
to C street. This line was known as the ‘Old Town’ 
line. Several of its lines ran up and down C street, 
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so that the intersection of Ninth and C streets was a 
sort of common center for passenger traffic. The 
city terminus of the traction company’s line was on 
Commerce street, a street lying between Pacific ave¬ 
nue and C street. The traction company was owned 
and controlled as an opposition company, each line 
running to, and serving the population residing in. 
what is known as ‘South Tacoma.’ The traction 
line crossed the railway line at several places, but 
there was no physical connection between the roads. 
Nor did the one transfer passengers to the other. 
Each maintained different offices and employes, and 
each owned and operated shops and terminals where 
cars were kept and repaired. A majority of the stock 
of the railway company is owned by the Puget Sound 
Electric Railway. 

‘Tn the summer of 1909, the Puget Sound Electric 
Railway acquired a majority of the stock of the trac¬ 
tion company, since which time, as it is said, for 
convenience and economy of administration, and for 
the mutual benefit of both roads, and especially for 
the advantage of the traction company, a physical 
connection between the two lines has been made at 
the intersection of C and Commerce streets, and also 
at Fifty-fourth street. Freight is transferred from 
one line to the other. The cars of one line, to some 
extent at least, have l>een used on the other line. 
The offices of the traction company have been closed, 
and all its office work has been put upon the officers 
and employes of the railway company. The shops 
of the traction company have been closed and its 
machinery dismantled, the repairing being all done 
at the shops of the railway company. The testimony 
shows that the accounts and books of the two com¬ 
panies are separately kept; that the freight earnings 
on transferred freight are apportioned between the 
two companies by a traffic manager, who acts in the 
same capacity for both lines; that all repairing charge¬ 
able to the traction line is done at actual cost by the 
railway company, with ten per cent added. 

“Since the Puget Sound Electric Railway acquired 
control of the stock of the traction company, that 
company and the railway company have been man- 
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aged by the same person, and the same person has 
been superintendent of both companies. The man¬ 
ager of the railway and of the traction company is 
not paid by either of them, but by a concern known 
as the Stone-Webster Company. There were many 
ofiicers and directors common to the boards of the 
companies. The railway company, however, was a 
New Jersey corporation, and the traction company 
was a Maine corporation. It was not shown that the 
railway company owned any stock in the traction 
company, or in any way directed or controlled its 
policy, nor was the traction company or the Puget 
Sound Electric Railway Company the owner of a 
majority of the stock of both the local companies. 

“It was claimed that free transfers should be issued 
by the railway company to passengers upon the other 
roads under the fifth clause of the contract between 
the railway company and the city of Tacoma, which 
was as follows: 

“ ‘Fifth. On and after the first day of April, 1903, 
the railway company shall transport any person from 
any point or place within the corporate limits of the 
city of Tacoma, on any lines of street railway owned, 
operated or controlled by the railway company, to the 
terminus of its line in Point Defiance Park for a 
single fare not exceeding five cents, and the railway 
company agrees that it will from and after the date 
of this agreement extend its present transfer system 
for a continuous trip one way to and from all lines 
within the city of Tacoma (and including that por¬ 
tion of the Point Defiance line outside of the city of 
Tacoma), but nothing in this section shall be so con¬ 
strued as to require the issuance of transfers which 
can be so used on parallel or other lines as to make 
it possible for a passenger to make a round trip for 
one fare, nor to prevent the railway company from 
making and enforcing all reasonable rules and regu¬ 
lations necessary, in its judgment, to prevent fraud.’ ” 

The lower court issued a writ of mandamus to compel a 
universal transfer system on all street railway lines in the 
city. The Supreme Court of the State of Washington re- 
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versed the lower court and directed the writ to be denied. 

The court say (page 510): 

<l We would be glad to hold with the relator, for 
nothing can work greater hardship and inconve¬ 
nience to the public than two lines of street railway, 
operating in the same community but denying the 
right of transfer. But the legal effect of such ruling 
would be to make a judicial decree consolidating two 
companies which under their franchises were designed 
to be competing lines, a result generally held to be 
void on the ground of public policy, or to work a dis¬ 
solution of the corporate franchise. Not only would 
the majority stockholders of the traction company 
have a right to be heard, but the minority stock¬ 
holder must have his day in court as well. The 
right of transfer from one system to another is a 
matter of contract or right reserved in the franchise, 
and there is nothing in the railway company’s fran¬ 
chise that would compel it to transfer passengers to 
another if it be independent in law. The Temedy is 
legislative and not judicial. * * * 


(Page 514:) 

“The city council of the city of Tacoma having 
failed to reserve the right to compel the two compa¬ 
nies to transfer passengers, the courts are powerless to 
compel such transfers so long as they are legally In¬ 
dependent of each other. Courts cannot make con¬ 
tracts or supply omissions in contracts, or bind one 
company by the contract of the other. It may be 
that, at the time the franchise was granted to the 
traction company, the city purposely waived the right 
it might have retained to compel transfers with 
other lines, but whether the omission comes through 
design or oversight, the law is the same. The fran¬ 
chise and contract is binding upon both parties as 
it was written.” 

Recurring to the report, in L. R. A. (N. S.), page 720, of 
the case of State of Washington ex rel. City of Tacoma vs. 
Tacoma Railway and Power Co., supra, and to the note ap- 
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pended to that report, it is to be noted that the case of Cronin 
vs. Highland Street R. Co., 144 Mass., 249, is not pertinent 
to any point under discussion here. There was no question 
of free transfer involved in the case, and the only point made 
or decided was one of fact, to wit, whether or not one street 
railway route was parallel with another. The right of the 
legislature to compel unrelated street railway companies to 
issue transfers upon any terms whatever was not raised or 
decided in the case. The transfer involved was not a free 
transfer, but an 8-cent check, the usual fare being 5 cents. 

In this note there are many cases cited from the courts 
of New York construing statutes of that State relating to 
transfers. While they are not altogether harmonious, yet 
a reading of so much of them as is contained in the note will 
show that they do not involve the question of transfers be¬ 
tween unrelated lines. 

It is perhaps sufficient in this connection to cite the case 
of Braffett, appellant, vs. The Brooklyn, Queens County and 
Suburban Railway Co., respondent, 204 N. Y., page 440, de¬ 
cided February 13, 1912, by the Court of Appeals of the 
State of New York. Cullen, Chief Justice, delivering the 
opinion of the court, says, with reference to this legislation 
of the State of New York (p. 445): 

“It did not intend to interfere with the fares which 
existing street railroad companies were entitled to 
charge, hut it did intend to require as a condition 
for the exercise of the privilege of expansion in any 
direction that they should subject not only their 
newly acquired property, but their existing property 
to the provisions of the statute relative to single fares 
and transfers. If a company ever extended its line 
or built a branch, under the provisions of the statute, 
from that time it was required to transfer passengers 
over the whole of its routes for a single fare. If it 
made any contract by which it acquired the right to 
use the railroad of another company it was required 
to transport its passengers over the joint route of 
both companies for the same fare that either was 
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entitled to charge before making the contract. 
* * * The legislature has seen fit to limit the 

power of street surface railroads to consolidate, lease, 
contract or operate other street surface railroads by 
imposing a condition that in case they do so contract 
they shall transport over their connecting lines pas¬ 
sengers for a single fare of five cents and furnish 
transfers to their own intersecting lines.” 

It is thus seen that even the great State of New York has 
not attempted to impose transfers upon unrelated lines in 
the absence of contract between such lines. 

In this connection it may not be improper to quote the 
following from a reputable newspaper called “The Financial 
World,” published in New York and Chicago. We quote 
from the issue of April 27, 1912, part I, page 6, of said issue: 

“Third Avenue Railroad Veto Justified. - 

“Governor Dix of New York State, has vetoed the 

» hill providing for universal car transfers in New York 

citv. If he had not done so the courts would have 

upset the measure, anyhow. Ilad the bill provided 

that all stTeet railway corporations in New York city 

should honor the transfers of constituent lines, there 

would have been no resistance to its passage. But 

the measure, as it came before the Governor, meant 

in effect that everv street car line must honor a trans- 

«/ 

fer given a passenger from any other line. The 
result would have been that the street car line would 
have had to carry the majority of its passengers 
free. It was proven to the satisfaction of the Gov¬ 
ernor that under the proposed law the average cost 
to the Third Avenue line for transporting passengers 
would be a fraction of a cent above 5 cents, which 

is the rate of fare. The fact that the Tammanv 

%/ 

leaders and members of the legislature were heartily 
for this bill is proof of their insincerity in the matter 
of giving the people adequate relief by the passage 
of a moderate measure. They put through a bill 
they knew to be both unconstitutional and that would 
be vetoed, the result being just what they wanted— 
no legislation at all. Tammany Hall is never asleep 
to the main chance.” 
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As has been said, counsel have been able to find no de¬ 
cisions the other way. It is therefore respectfully submitted 
that the act of Congress in question is unconstitutional in 
so far as it attempts to impose free transfers upon the Capital 
Traction Company, or to involve it in contract relations with 
another independent company. 


vn. 

Consideration of authorities cited in brief for plaintiff in 
error . 

(a) Counsel for the plaintiff in error in his brief (p. 21) 
quotes the act of Congress approved May 25, 1894 (28 Stat¬ 
utes at Large, p. 78). This will be found at page 6 of his 
brief. There is nothing whatever in this act relating to 
transfers between street railway companies and herdic trans¬ 
portation companies, but only a provision that said com¬ 
panies shall receive and exchange tickets with each other 
and make monthly settlements with each other, and shall 
redeem in money any tickets in excess of the number of 
tickets exchanged. There is nothing in this act requiring 
the issuance of transfers, free or otherwise, between said 
companies, nor does it interfere in any way with the right of 
each company to exact from each of its passengers the full 
legal rate of fare. It merely provides that the ticket or token 
of each company shall be considered as legal tender on every 
other road. It has not been thought necessary in this case 
to go into the constitutionality of this provision, but a ref¬ 
erence to the decision of the Supreme Court of Judicature of 
Massachusetts in the case of Attorney General vs. Old Colony 
R. R. Co., 160 Mass., 62 (supra, pp. 94-98), will show that 
there is strong authority to the effect that such tickets can¬ 
not be made legal tender. 

(b) The decision of the Court of Appeals of this District 
in the case of Metropolitan R. R. Co. vs. Macfarland, 20 App. 
D. C., 421, is only to the effect that the power reserved in the 
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charter to repeal or amend can be constitutionally exercised 
to compel an unwilling corporation to perfect and extend its 
connection with other railroads, or to extend its road to cer¬ 
tain localities, as the convenience of the public may from 
time to time require. That is a question which is not in¬ 
volved in the case at bar. even indirectly. It does, however, 
suggest to counsel the hardship which would result if the 
contention of counsel for the plaintiff in error were pushed 
to an extreme point. 

In the case last cited the Metropolitan Railroad Company 
was compelled by act of Congress to extend its railroad out 
Columbia road and up Sixteenth street. The company con¬ 
tended that this extension would involve serious financial 
loss, and would for a long time afford no financial return 
for the expenditure necessary for the extension. How un¬ 
reasonable it would be. in the face of this situation, to impose 
upon the company a burden not existing at the time it 
voluntarily accepted benefits under any act of Congress sub¬ 
sequent to the charter, but existing at the time that it was 
compelled unwillingly to obey an act of Congress imposing 
another burden. 

In other words, to put the matter more simply, the Su¬ 
preme Court of the United States has decided, and it is un¬ 
doubted law, that although a certain burden be not imposed 
upon a public sendee corporation in its charter, never¬ 
theless if such burden be imposed by legislation sub¬ 
sequent to the granting of the charter, and if after such sub¬ 
sequent legislation the corporation reorganizes or consoli¬ 
dates or voluntarily accepts benefits under legislation sub- 
sequent to that imposing such burden, then it is to be held 
to have voluntarily assented to such burdensome legislation. 

(c) The authorities cited on pages 22 to 33 of the brief of 
the plaintiff in error are all rate cases and have no applica¬ 
tion whatever to the case at bar, which does not profess to 
be and cannot be construed as a rate case, but as a case con¬ 
cerning the right of Congress to impose the burden of free 
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transfers or free passage upon the defendant, the Capital 
Traction Company. 

The cases of Minneapolis & St. L. R. Co. vs. Minnesota, 
186 U. S., 257 (page 86 of plaintiff’s brief), and Atlantic 
Coast Line Railroad Co. vs. North Carolina Corporation Com¬ 
mission, 206 U. S., 1 (page 38 of plaintiff’s brief), and Wis¬ 
consin, M. & P. R. Co. vs. Jacobson, 179 U. S., 287 (page 41 
of plaintiff’s brief), all concern matters of interstate com¬ 
merce. Under the necessities incident to the proper carrying 
out and control of such commerce, Congress may constitu¬ 
tionally, under conditions of proper compensation, impose 
joint rates, direct connections to be made between interstate 
railroads, direct interstate trains of one railroad to be hauled 
over the lines of another railroad, etc.; but it wall not be 
found that the Supreme Court of the United States has any¬ 
where asserted the constitutional power of Congress to compel 
one independent railroad company to contract with another 
independent railroad company. Such questions do not arise 
in the case at bar. The one and simple point is whether or 
not Congress can constitutionally compel a local street rail¬ 
way company to carry the passengers of another and un¬ 
related local street railway company without compensation. 

(d) The case of San Antonio Traction Co. vs. Altgelt, 
200 U. S., 304, is cited and quoted from at pages 43-44 of 
brief for the plaintiff in error. This case really differs in no 
respect from the case of Interstate Consolidated Street Rail¬ 
way Co. vs. Commonwealth of Massachusetts, 207 U. S., 79, 
already hereinbefore cited and quoted from. The only 
point decided was that whatever may have been the rights 
of the San Antonio Traction Co. under its charter, when this 
company, after a new constitution had been adopted, was 
consolidated with other roads and accepted new privileges, 
all contracts, privileges, and franchises conferred by the 
charter or by legislation subsequent thereto are subject to the 
provisions of the new constitution. This was exactly the 
principle announced by the Supreme Court of the United 
States in the Massachusetts school-children’s case. 
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(c) The case of Simpson vs. Shepherd, decided by the 
Supreme Court of the United States on June 9, 1913, Ad¬ 
vance Sheets No. 15, page 729, does not seem to be applicable 
to the law under discussion. This case is one of the rate 
cases recently decided by the Supreme Court, and is known 
as the Minnesota rate case. The main point decided in these 
cases was that legislation of the States fixing intrastate rates 
for common carriers engaged in interstate commerce is valid 
in the absence of legislation by Congress with respect to such 
intrastate rates as affecting indirectly interstate commerce. 

(/) Counsel for plaintiff in error next refers to the case 
of Wisconsin, Minnesota and Pacific Railroad Co. vs. Jacob¬ 
son, 179 U. S., 287. This, however, has no relation whatever 
to the matter under discussion here, the point being whether 
or not the action of the legislature of the State of Minnesota 
in providing by law that at the place of intersection of the 
two railroads affected by the case ample facilities should be 
provided for transferring cars used in the regular business 
of the respective lines, and facilities for conducting the busi¬ 
ness would be a regulation of interstate commerce. The Su¬ 
preme Court of the United States decided that it would not 
be. The language of Mr. Justice Peckham, who delivered 
the opinion of the court, in distinguishing this case from that 
of Lake Shore, etc., R. R. Co. vs. Smith, 173 U. S., 684, does 
not at all modify or depart from the principles so strongly 
enunciated in the latter case. 

Upon referring to the language of the Minnesota statute, 
which will be found at the bottom of page 288 of Vol. 179, 
U. S., it will be seen that this language was contained in the 
act: 

‘‘But this shall not be construed as requiring any 
common carrier to furnish for another common car¬ 
rier its tracks, equipment or terminal facilities with¬ 
out reasonable compensation,” etc. 

( g) Counsel will now consider in order the following 
cases, cited in the brief of opposing counsel, pages 47-53: 
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(1) Parker vs. Metropolitan Railroad Co., 109 Mass., 506. 
This is purely a rate case, and sustains an act of the legisla¬ 
ture reducing fares over a toll ferry, the charter of the ferry 
company containing the usual provisions with respect to 
repeal, amendment, etc. 

(2) The ease of Attorney General vs. Old Colony R. Co., 
160 Mass., 62, is one of the cases most strongly relied on by 
counsel for the defendant in error in their brief (supra, p. 
88 ). 

(3) The case of Cronin vs. Highland Street Railway Co., 
144 Mass., 249, is not a free transfer statute and has been al¬ 
ready hereinbefore considered (supm, p. 113). 

(4) The case of Commonwealth vs. Interstate Consoli¬ 
dated Street Railway Co., 187 Mass., 436, is what is known 
as the Massachusetts school children’s case, and has been 
already hereinbefore considered (supra, p. 99). 

(5) The case of Beardsley vs. N. Y., etc., R. R. Co., 162 
N. Y., 230, is one of the cases relied upon by the defendant 
in error, and has been heretofore considered in this brief 
(supra, p. 82). 

(6) The case of Purdy vs. Erie Railroad Co., 162 N. Y., 
48, only follows the principle announced by the Supreme 
Court of the United States in the Massachusetts school chil¬ 
dren’s case and in the San Antonio, Texas, school children’s 
case (supra, pp. 99, 117). 

(7) The same thing is true of the case of Minor vs. Erie 
R. R. Co., 171 N. Y. Appeals, 566. 

(8) In the case of St. Louis & S'. F. R. Co. vs. Gill, 156 
U. S., 649, counsel for the defendant in error cannot dis¬ 
cover any principle applicable to the case at bar. The points 
decided were these: 

“(a) A special statutory exemption or privilege 
(such as immunity from taxation or a right to fix 
and determine rates of fare) does not accompany the 
property of a railroad company in its transfer to a 
purchaser, in the absence of an express direction in 
the statute to that effect. 
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“(b) When a State legislature establishes a tariff 
of railroad rates so unreasonable as to practically de¬ 
stroy the value of the property of companies engaged 
in the carrying business, courts of the United States 
may treat it as a judicial question, and hold such 
legislation to be in conflict with the Constitution of 
the United States, as depriving the company of its 
property without due process of law, and as depriving 
it of the equal protection of the laws. 

“(c) When, by legislation and consolidation, a 
railroad which was originally all in one State becomes 
consolidated with other roads in other States, and the 
State originally incorporating it enacts laws to regu¬ 
late the rates of the consolidated road within its bor¬ 
ders, the proper test as to the reasonableness of these 
rates is as to their effect upon the consolidated line as 
a whole. 

“(d) When a State prescribes rates for a railroad, 
only a part of which is within its borders, the com¬ 
pany may raise the question of their reasonableness 
by way of defence to an action for the recoverv of 
penalties for violating the directions.” 

Not one of these propositions is disputed by the defendant 
in error. 

It will be noted, however, that the Supreme Court ex¬ 
pressly refuses to decide whether or not the right to earn 
fifteen per cent, as provided by the charter of the company, 
constituted a contract with the State which could not be 
infringed by subsequent legislation (pp. 655-656). 

It will thus be seen, after a careful and detailed consider¬ 
ation of the brief of the plaintiff in error, that he has not 
been able to find a single case affirming the right of a legisla¬ 
ture to impose upon unrelated street railway companies the 
duty of issuing or accepting free transfers the one from the 
other; or, in other words, the duty of carrying without com¬ 
pensation the passengers of either railroad by the other. 


121 


VIII. 

The assumption that the same out-going passenger who 
gives his nickel to the Herdic Company will return by the 
Capital Traction Company and give his nickel to it is a 
mere guess. 

The validity of legislation which affects the property rights 
of another can not be made dependent upon a mere prob¬ 
ability or guess. No one can be made liable for an act be¬ 
cause he may have been guilty of negligence. In the case 
of Patton vs. Texas and Pacific Railway Co., 179 U. S., 658, 
Mr. Justice Brewer, delivering the opinion of the court, says 
(p. 663): 

“And where the testimony leaves the matter un¬ 
certain and shows that any one of half a dozen things 
may have brought about the injury, for some of which 
the employer is responsible and for some of which he 
is not, it is not for the jury to guess between these half 
dozen causes and find that the negligence of the em¬ 
ployer was the real cause, when there is not satis¬ 
factory foundation in the testimony for that conclu- 
• )) 
sion. 

In the Minnesota Rate Cases hereinbefore referred to 
(supra, p. 118), Mr. Justice Hughes, delivering the opin¬ 
ion of the court, referring to valuation of real estate fixed 
by experts whose opinion was based upon the fact that rail¬ 
roads had to pay more than market values in condemnation 
proceedings, says (p. 57 of printed opinion): 

“The increase sought for Tailway value’ in these 
cases is an increment over all outlays of the carrier 
and over the values of similar land in the vicinity. 
It is an increment which cannot be referred to any 
known criterion, but must rest on a mere expression 
of judgment which finds no proper test or standard in 
the transactions of the business world.” 
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Again he says (p. 58): 

“Assuming that the company is entitled to a reason¬ 
able share in the general prosperity of the commu¬ 
nities which it serves, and thus to attribute to its 
property an increase in value, still the increase so al¬ 
lowed, apart from any improvements it may make, 
cannot properly extend beyond the fair average of 
the normal market value of land in the vicinity 
having a similar character. Otherwise we enter the 
realm of mere conjecture/’ 

There would seem to be no difficulty in determining the 
few simple questions involved in the case at bar. A great 
urban railway system, which has existed for very many years 
and has invested millions of dollars in its business and has 
many miles of double track traversing many streets and ave¬ 
nues of a great city, finds as its competitor to a certain extent 
in its business a herdic coach line, parallelling one of its 
main routes for about a mile and a half, and at a distance 
of from one to two blocks therefrom. An attempt is made by 
act of Congress to compel the large system to transport for 
nothing those of the herdic passengers who bring transfers to 
it, and on the other hand, after having transported passengers 
over its own lines who have paid only the legal fare for their 
transportation, to give to said passengers tokens or transfers, 
purporting to entitle said passengers to transfers for free 
rides over the unrelated and unconnected herdic line. To 
put the matter concretely, all passengers who take the herdic 
line down town would, if the herdic line were not there, take 
the Fourteenth street line of the Capital Traction Company 
and would pay the full fare to the Capital Traction Com¬ 
pany. Because these passengers prefer not to walk two 
blocks or one block, as the case may be, the Capital Traction 
Company is to lose their fare and without compensation to 
carry them anywhere over its own lines from the comer of 
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New York avenue and Fifteenth street. On the other hand, 
when passengers coining over its own line from Georgetown 
or the Navy Yard have reached the corner of New York 
• avenue and Fifteenth street, and when the Capital Traction 
Company is ready to continue their carriage out Fourteenth 
street to U street or beyond, so that in any event they would 
only have to walk a block or two blocks to the route of the 
herdic company, the Capital Traction Company without fur¬ 
ther compensation is compelled to give such passengers, after 
it has fully discharged its contract duty towards them, a 
token or transfer purporting to give such passenger free 
transportation over the line of the herdic company. It is 
thus seen that not only does this legislation violate the prop¬ 
erty rights of the Capital Traction Company in that it com¬ 
pels them to give something for nothing, but it also compels 
the company to give without compensation to its passengers 
after it has discharged its full legal duty toward them a 
token issued to a company over which the Capital Traction 
Company has no control of any sort which undertakes to 
confer upon such passenger a right over the lines of said 
independent company. If the herdic company refuses to 
honor such transfer the Capital Traction Company might 
be sued in damages for breach of contract. 

It is respectfully submitted that all of the grounds stated 
in the police court of the District of Columbia in support of 
the motion to quash are well taken, and are sustained by the 
authorities cited, and, consequently, that there was no error 
committed by Judge Mullowny in quashing the information 
below. 

R. ROSS PERRY, 

R. ROSS PERRY, Jr., 

G. THOMAS DUNLOP, 
Attorneys for Defendant in Error. 
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IN THE ' • 

CHourt of of (Enlmnlita 

October Term, 1913. 


No. 2572. 


No. 8, Special Calendar. 


District of Columbia, Plaintiff in Error, 


vs. 

The Capital Traction Company. 


BRIEF OF AMICUS CURIAE IN SUPPORT OF THE 
CONSTITUTIONALITY OF THE ACT OF CON¬ 
GRESS APPROVED AUGUST 24, 1912, FILED BY 
LEAVE OF COURT. 


It is submitted that Section 6 of the Act of Congress ap¬ 
proved August 24, 1912, requiring reciprocal transfers be¬ 
tween the Capital Traction Company and the Metropolitan 
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Coach Company, constitutes a valid exercise of the police 
power of Congress in this District. 

Before proceeding to a discussion of this proposition, at¬ 
tention is called to certain provisions of Acts of Congress 
in force in this District, relative to street railway transfers, 
reciprocal trackage and station arrangements between un¬ 
related lines, and the issuance of coupon tickets usable for 
a continuance passage over unrelated lines, which laws were 
not referred to in either of the briefs filed in behalf of the 
respective parties hereto. 

An Act to amend an Act entitled, “An Act to Incorporate 
the Capital Railway Company," approved May 28, 1896, 
contains the following: 

“Section 3. That the Capital Railway Company, 
the Metropolitan Railroad Company, and the Capital 
Fraction Company are hereby required to issue free 
transfers at the point of intersection of their respective 
lines, so that for the payment of one fare a passenger 
on either road shall have the privilege of riding over 
the lines of both.'’ 

Congress, by the Act of Tune 25, 1898, required existing 
street railways to remove abandoned tracks, and to provide 
for the operation of their lines the underground electric 
system. By the same Act, Congress further provided as fol¬ 
lows : 


“Section 3. That all street railway companies within 
the District of Columbia now operating their systems 
or part of their systems in the City of Washington by 
the use of the tracks of one or more of such companies, 
under a reciprocal trackage agreement, as provided for 
under existing law, which shall be compelled by reason 
of the passage of this Act to discontinue the use of the 
tracks of another company, shall issue free transfers 
to their patrons from one system to the other at such 
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junctions of their respective lines as may be provided 
for by the Commissioners of the District of Columbia.” 

By Act approved February 26, 1895, Congress provided: 

“Section 5. That the Brightwood Railway Com¬ 
pany, the Rock Creek Railway Company, and the 
Georgetown and Tennallytown Railroad Company be, 
and they are hereby, respectively, authorized and re¬ 
quired to sell four coupon tickets for twenty-five cents, 
good for one continuous ride in the District of Colum¬ 
bia over the lines of said companies, respectively, and 
the lines of the Metropolitan Railroad Company, and 
the said Suburban road shall redeem the tickets col¬ 
lected by the Metropolitan Railroad Company, at the 
rate of two and one-half cents for each coupon ticket 
presented by the said Metropolitan Railroad Com¬ 
pany.” 

Attention is invited to the fact that here was an act that 
required unrelated railroads to (1) enter into contractual 
relations and (2) transport passengers at less than the five 
cents per passenger rate prescribed in their charters, and this 
law has been acquiesced in and complied with without ques¬ 
tion. At this day a passenger on the line of the Capital 
Traction Company operating on Connecticut Avenue Ex¬ 
tended may obtain these coupon tickets and transfer on 
same where that line intersects with the line of the Metro¬ 
politan Railroad Company, Eighteenth Street and Colum¬ 
bia Road, Northwest, and for transporting such passenger 
to his destination the Metropolitan Railroad Company col¬ 
lects from the Capital Traction Company only the sum of 
two and one-half cents, which amounts to just one-half of 
the maximum fare prescribed by the charters of these two 
street railway companies. We repeat, the constitutionality 
of this requirement has never been questioned by either 
company. 
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The Act referred to, and the acceptance of it as a valid 
exercise of the power of Congress by this very defendant 
in error, is interesting in view of the fact that counsel for 
the defendant in error in their brief here deny the constitu¬ 
tional power of Congress to compel one independent rail¬ 
road company to contract with another independent railroad 
company. It may not be that in strictness Congress has by 
this last quoted statute, and by those to which we will re¬ 
fer in the next few paragraphs, compelled independent rail¬ 
roads to contract with each other, but if this has not been 
done in form, it is submitted that in substance Congress 
has compelled the establishment of quasi-contractual rela¬ 
tion, and the street railway companies have acquiesced in 
the power of Congress to require the establishment and 
maintenance of those relations. 

By the Act of August 2, 1894, the following was 
enacted: 


“Section 5. That the Metropolitan Railroad Com¬ 
pany is hereby authorized and required immediately to 
make reciprocal transfer arrangements with street rail¬ 
road companies whose lines now connect with its line, 
and to furnish such facilities therefor as the public 
convenience may require. Upon the completion of the 
underground electric system provided for in this Act 
the said Metropolitan Railroad Company is hereby fur¬ 
ther authorized and required to enter into reciprocal 
trackage arrangements with connecting roads. The 
schedules and compensation shall be mutually agreed 
upon between the said Metropolitan Railroad Company 
and the companies with whose lines its line connects; 
and in case of failure to reach such mutual agreement, 
the matters in dispute shall be determined by the Su¬ 
preme Court of the District of Columbia, upon peti¬ 
tion filed by either party.” 
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This legislation requiring reciprocal trackage arrange¬ 
ments between entirely unrelated street railway companies 
has been acquiesced in, never questioned, and is now in full 
force and effect. Daily the defendant in error and the 
Metropolitan Railroad Company are operating under the 
requirements of this statute. By their acceptance of this 
legislation, and their acting under it, the local street rail¬ 
way companies have conceded the power of Congress to 
enact reciprocal transfer trackage arrangements between 
absolutely unrelated companies. It is submitted that this 
legislation is analogous to that here involved. If Congress 
has the power to compel unrelated companies to carry each 
other’s cars a portion of the route over each other’s tracks, 
which power Congress concededly has as shown by numer¬ 
ous enactments in force here, why has Congress not power 
to compel unrelated companies to carry each other’s pas¬ 
sengers a portion of the route they desire to be transported, 
upon a reciprocal basis considered by Congress to be suffi¬ 
ciently compensatory to all companies involved? In prin¬ 
ciple, what possible difference is there between the power to 
compel reciprocal trackage arrangements and reciprocal 
transfer arrangements? The former has been conceded, 
hence upon what principle can the latter be questioned? 

By Section 3 of an Act approved August 23, 1894 (Stats. 
28, p. 492), Congress provided that the defendant in er¬ 
ror (then the Washington and Georgetown Railway Com¬ 
pany, now the Capital Traction Company) should within a 
time specified erect at the terminus of M Street, near the 
Aqueduct Bridge, in that part of Washington known as 
Georgetown, a union station; that this station should be 
used in common by all of the street railways whose traffic 
converge at that point, which railroads are unrelated and 
independent: and that in the event the companies fail to 
settle on the terms of such use, the Commissioners of the 
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District should have the power to settle any differences 
which may arise between the companies using the said sta¬ 
tion as to compensation or rental or as to the necessary 
regulations for the control of said station. Here, 
then, we have congressional legislation in terms 
requiring contractual relations between independent 
lines, and empowering the District Commissioners to dic¬ 
tate the terms of those relations in the event the com¬ 
panies fail to agree thereon. \Ye know that there are cases 
which appear to hold that the legislative body is without 
power to compel one company to enter into a contract with 
another unrelated company, and we find that lack of power 
asserted in the brief of counsel for the defendant in error 
here. f t is difficult, however, to escape the conclusion that 
whatever designation may be given to the quoted legislative 
requirement, the result is the compelling of the perform¬ 
ance of duties and the carrying out of a relationship in sub¬ 
stance contractual. The thing accomplished, and not the 
name by which it is designated, is what we are, after all, in¬ 
terested in. In the case of Mayor and Aldermen of 
lloreester z’s. No ranch & Il'orcestcr Railroad Company, 
and others, 109 Mass., 103, approved in Shields v. Ohio, 
95 U. S., 319, 324, similar legislation was held constitu¬ 
tional and valid as a reasonable exercise of the right re¬ 
served to the legislature to amend, alter or repeal the char¬ 
ters of those companies. In that case there was before the 
court an act of the legislature requiring the railroad com¬ 
panies therein named to unite in a passenger station in the 
City of Worcester and to extend their tracks in the city to 
the union station. As stated, this case is cited and approved 
by the United States Supreme Court in the Shields case. It 
is submitted that this is a complete answer to the point at¬ 
tempted to be made on page 117 of the brief for the defend¬ 
ant in error. 





7 


On page 6 of the brief in behalf of plaintiff in error will 
be found quoted the Act of Congress approved May 25, 
1894, providing that unrelated and independent street rail¬ 
way companies and herdic transportation companies doing 
business in the District of Columbia shall receive and ex¬ 
change each other's tickets, and providing that said com¬ 
panies shall make monthly settlement, and shall receive in 
money any tickets in excess of the number of tickets ex¬ 
changed. We submit that here again is legislation compel¬ 
ling a contractual relationship between unrelated companies, 
and this legislation has been acquiesced in, never questioned, 
and has been in full force and operation from the date of 
its passage to the present time. The court will take judicial 
notice of the fact that tickets issued bv either of the com¬ 
panies involved in the legislation now before the court, 
namely, the Capital Traction Company, the Metropolitan 
Railroad Company, or the Metropolitan Coach Company, 
are received for passage on any or all of their lines. 

II. 

Counsel for defendant in error present their argument 
under five propositions, designated as (a) to (e) inclusive. 
W e will discuss them in the order presented. 

Proposition ( a ). 

This proposition, under which it is claimed that defend¬ 
ant in error is a person within the meaning of that word as 
used in the Federal Constitution, is conceded. 

Proposition (b ). 

Under this proposition, it is earnestly claimed that the 
charter of the defendant in error is a contract with the 
United States, which contract is impaired by the legislation 
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here attacked. The charter expressly contains the reserve 
power to alter, amend, or repeal. It is a paradox to call 
that a contract which one party may terminate absolutely 
*at any time without the consent, and indeed against the 
^wisli, of the other party. That this contention does not aid 
*■ the defendant in error in view of the power reserved is con¬ 
cluded by the decision in Noble Stoic Bonk v. Haskell, 219 
U. S., loc. cit. 110 (top) : 


“The only contract that it relies upon is its charter. 
That is subject to alteration or repeal, as usual, so that 
the obligation hardly can be said to be impaired by the 
act of 1907 before us, unless that statute deprives the 
plaintiff of libertv or propertv without due process of 
law.” 

Speaking of the exact contention presented here, the Su¬ 
preme Court in Missouri Pacific Raihvay Company v. Kan¬ 
sas, 216 U. S., loc. cit. 274-5, says: 

“* * * we dispose of the question concerning the 

alleged impairment of a contract right, protected by the 
Constitution of the United States, * * * by point¬ 

ing out the twofold contradiction upon which the prop¬ 
osition is based. As it is not denied that the asserted 
charter right was held subject to tbe power of the 
State to repeal, alter or amend, it follows that the 
proposition amounts simply to saying that an irrepeal- 
able contract right arose from a contract which was 
repealable. Stating the contention in a different form, 
the same contradiction becomes apparent. As the ar¬ 
gument concedes the existence of the legislative power 
to repeal, alter or amend, and as it is ini|K)ssible to as¬ 
sume that a legislative act has impaired a contract 
without by the same token declaring that such act has 
either repealed, altered or amended, hence the proposi¬ 
tion relied upon really contends that the contract has 
been unlawfully impaired by the exercise of a power 
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which it is conceded could lawfully repeal the contract. 
And, of course, this reason is controlling, irrespective 
of the scope of the alleged charter right, since what¬ 
ever be the extent of the right conferred it was sub¬ 
ject to the reserved power.” 

An interesting local instance of what Congress may re¬ 
quire of street railways in this District is found in the case 
of Macfarlami v. Metropolitan Railroad Company, 20 App. 
D. C., 421. The oft repeated objections that the legislation 
required the outlay of money without return, and constitu¬ 
ted the taking of property without due process of law, and 
without compensation in return therefor, and impaired the 
obligation of the contract involved in the charter issued by 
Congress to the railway company, were all relied on in that 
case, as they are relied on in this case. 

Cases might be multiplied. Even if it be conceded that 
the charter of the defendant in error is a contract, it is ob¬ 
vious that as to the fare for carrying passengers it simply 
prescribes a maximum but not a minimum rate, and Con¬ 
gress reserved, and has frequently exercised, the right to 
enact legislation changing that rate. It is submitted that 
the question of compensation for transporting passengers 
is within the power of Congress, and that that power can 
not be interfered with by the court, however unwise or im¬ 
politic we may think Congress has been in its exercise, ex¬ 
cept in cases where the legislation requires the carrying of 
passengers on a basis that would be confiscatory. It is not 
claimed, or even pretended, that such is the case here. 

Proposition (c). 

The proposition that the Federal constitutional inhibition 
against laws impairing the obligation of contracts applies 
to the Congress of the United States is negatived by the 
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cases cited by the defendant in error. Mitchell v. Clark, 
110 U. S., 633, loc. cit, 643. Hare, American Constitutional 
Law, Yol. 1, page 575. Wliat we have said under proposi¬ 
tion (b) makes further discussion of this subject un¬ 
necessary. 

Of course, we concede that the immunities guaranteed by 
our constitutional bill of right are in full force in this Dis¬ 
trict. Happily, this is too well settled to admit of question 
or require citation of cases to establish. 

Propositions (d) and (r). 

The first of these two propositions rests on the hypothesis 
that the charter of the defendant in error is a contract. We 
have already discussed this claim. 

The second of these propositions presents the only ques¬ 
tion at bar. Is the statute beyond the power of Congress 
because it deprives the defendant of liberty or property 
without due process of law? 

Coming down absolutely to essentials, and naught else, 
it will l>e found that counsel for defendant in error attack 
the constitutionality of this Act on the following grounds: 
(1) That Congress has not the power to compel unrelated 
companies to enter into transportation arrangements of 
quasi contractual relations; (2) that the defendant in er¬ 
ror, by complying with the requirements of the legislation 
in question, would not obtain the full rate of five cents for 
each passenger carried on the transfers which it is directed 
to honor; (3) that Congress has not the power to require 
defendant in error to give something for nothing, and that 
by the Act in question the legislature has attempted so to 
require. 

The legislation already cited in this brief, and some of the 
cases to be hereinafter referred to, would seem to conclu¬ 
sively dispose of point (1). The Supreme Court of the 
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United States has recently settled adverse to the defendant 
in error the contention that the mere fact that the passen¬ 
gers presenting these transfers may be carried without com¬ 
pensation, or even at a loss, renders invalid the legislation 
requiring the carriage of such passengers. If the Supreme 
Court cases hereinafter cited support this assertion point 
(2) is disposed of. As to point (3), it rests on an errone¬ 
ous assumption, as in fact Congress has not attempted to 
require the defendant in error to give something for noth¬ 
ing, but has enacted that the companies named shall observe 
a reciprocal transfer arrangement which provides an ade¬ 
quate quid pro quo for the services required. 

The legislative power of Congress over the District of 
Columbia is plenary. Wight v. Davidson, 181 U. S., 371 
loc. cit. 380. The power to legislate regarding trade or 
commerce in the District of Columbia does ncft depend upon 
the interstate commerce clause of the Constitution. El 
Paso & Me. Ry. v. Gutierrez , 215 U. S., 94, 95; Hyde v. 
Southern Railway, 31 App. D. C., 466. There is no pro¬ 
vision of the Federal Constitution which prohibits Congress 
from enacting laws which discriminate in their operation 
between persons or things. District of Columbia v. Brooke, 
214 U. S., 149. And, the jurisdiction of Congress over 
political and municipal matters in the District of Columbia 
is not controlled by the provisions of the 14th amendment, 
and decisions concerning the operation of that amendment 
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as controlling state legislation do not apply to legislation of 
the Congress respecting this District. Wight v. Davidson, 
181 U. S., 384. 

(1) Legislation already quoted and numerous cases in¬ 
cluding the City of Worcester and Shields v. Ohio, already 
cited, as well as cases now to be cited, show the power of 
Congress to require joint traffic, transfer, and trackage ar¬ 
rangements between unrelated common carriers. 
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In Wisconsin , .1/. <S* P. Railroad Company v. Jacobson , 
179 U. S., 287, the Court upheld an act of the Minnesota 
legislature and a judgment of the State court under which 
unrelated railroads were required to construct connecting 
tracks, to provide at the place of such connection adequate 
facilities for the exchange of cars and traffic, for receiving 
and delivering of property and cars to and from their re¬ 
spective lines, and to make joint rates for the handling of 
such traffic. The fact that this required the companies to 
enter into contractual relations and the fact that one of the 
companies to comply with the act and the judgment found 
it necessary to go outside of its own right of way and con¬ 
demn land for the purpose, did not avail the complaining 
railroad. The court refused to hold the act unconstitutional 
even though conceding that compliance with it might result 
in somewhat lessening the benefit to the plaintiff in error of 
a much longer haul of freight over its own line. The simi¬ 
larity of the position of the plaintiff in error in the Jacobson 
case and the defendant in error here is strikingly shown 
by the following extract from the court's opinion (page 
296) : 


“We are met by the objection of the plaintiff in 
error that the judgment itself is necessarily an inherent- 
lv illegal, because upon the conceded facts, if the judg¬ 
ment be enforced, it can only result in taking the prop- 
erty of the plaintiff in error without due process of 
law, and in refusing it the equal protection of the laws 
and in depriving it of its liberty to contract with such 
persons or corporations as it may choose. We think 
not one of these objections is tenable.” 

It is submitted that the identical objections must be held 
not tenable in the instant case. 

The conclusive disposition of these objections is found 
in the opinion of the court in 179 U. S., at pages 296-7, 
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300-1, 302. The attention of the court is earnestly invited 
to those pages. 

The case of Minneapolis and St. L. R. R. Co. v. Minne¬ 
sota, 186 V. S., 247, raised two questions: First, the con¬ 
stitutionality of the statute of Minnesota, creating a rail¬ 
road and warehouse commission and defining its duties, in 
so far as it attempted to establish joint through rates or 
tariffs over the lines of independent railroads, and by vir¬ 
tue of which it assumes to apportion and divide joint earn¬ 
ings. Second, the alleged inadequate and uncompensatory 
character of the tariff fixed by the commission. The court 
upheld the validity of the legislation. 

Other controlling cases might be cited to meet the ob¬ 
jection that the legislation here in question requires inde¬ 
pendent railroads to establish relations. These cases and 
those heretofore cited suffice. 

(2) In the last cited case of Minneapolis and St. L. 
Railroad Company z\ Minnesota, supra, to the point that 
to comply with the requirements would cause loss to the 
carrier on the service involved—the exact argument re¬ 
peated here by the defendant in error—the Supreme Court 
held that a tariff fixing a rate for the carriage of coal in 
car-load lots is not proved to be unreasonable and con¬ 
fiscatory by showing that if such tariff were applied to all 
freight, the road would not pay its operating expenses, since 
it might well be that rates on other merchandise might be 
sufficient to earn a large profit for the company, though it 
might earn little or nothing upon the coal in car-load lots. 

In the course of its opinion, the Court said: 

“We do not think it beyond the power of the state 
commission to reduce the freight upon a particular ar¬ 
ticle, provided the companies are able to earn a fair 
profit upon their entire business, and that the burden 
is upon them to impeach the action of the commission 


\ 
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in this particular. As we said in Smyth v. Ames , 169 
U. S.. 466, page 547, ‘what the company is entitled to 
ask is a fair return upon the value of that which it 
employs for the public convenience. On the other hand, 
what the public is entitled to demand is that no more 
he exacted from it for the use of a public highway than 
the services rendered by it are reasonably worth.’ ” 
( loc . cit. 267-8.) 

So. in the instant case, it might be that the Capital Trac¬ 
tion Company carries passengers transferred from the 
Metropolitan Coach Company at a loss as to those passen¬ 
gers, but unless it. by reason of this legislation, is pre¬ 
vented from making a fair return on its capital from its en¬ 
tire business, this consideration does not make against the 
validity of the statute. The power of Congress to decide 
upon the compensation to be received by public utilities in 
this District and in the Territories, as well as in interstate 
commerce, is too well settled now to require citation of 
cases. The power being unquestioned, the only question is 
whether in the exercise of that power the Congress has 
failed to allow compensation in fact, or whether compli¬ 
ance with the legislation would result in a confiscation of 
the carrier’s property. The decision of this question de¬ 
pends not upon whether there may be a loss on the trans¬ 
portation of the particular passengers transferred from the 
coach company and carried by the defendant in error as re¬ 
quired by the law, but whether the honoring of those trans¬ 
fers and the carrying of those passengers results in the de¬ 
fendant company operating its entire business at a loss. 
This, again, requires pleading and proof of confiscation. In 
this case, there is neither pleading nor proof. 

In Missouri Pacific Ry. Co. v. Kansas, 216 U. S., 262, 
the Supreme Court held (quoting from syllabus, page 263) : 
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“An order directing a railroad company to run a reg¬ 
ular passenger train over its line, instead of a mixed 
passenger and freight train, is not, even if such train 
is run at a loss, a deprivation of property without due 
process of law, or a taking of private property for pub¬ 
lic use without compensation; nor is such an order an 
unreasonable exercise of governmental control/’ 

In the course of the Court’s opinion, it is said ( loc. cit. 
277) : 


“In its principal aspect, this contention [to the ef¬ 
fect that the order was arbitrary and unreasonable] is 
based on the insistence that the order and findings of 
the commission and the findings of the referee, when 
elucidated by the proper inferences of fact to be drawn 
from the evidence, show the service which the order 
commanded could not be renderd without a pecuniary 
loss. * * * When the controversy here presented 

is properly analyzed, the first and pivotal question aris¬ 
ing is whether the order complained did anything more 
than command the railroad company to perform a ser¬ 
vice which it was incumbent upon it to perform as the 
necessary result of the possession and enjoyment of its 
charter powers, and \\hich it could not refuse to per¬ 
form as long as the charter powers remained and the 
obligation which arose from their enjoyment contin¬ 
ued to exist. The difference between the exertion of 
the legislative power to establish rates in such a manner 
as to confiscate the property of the coq>oration by 
fixing them below a proper remunerative standard and 
an order compelling a corporation to render a service 
which it was essentially its duty to perform, was 
pointed out in Atlantic Coast Line v. N. Car. Corp, 
Coin’n, supra. In that case the order to operate a train 
for the purpose of making a local connection neces¬ 
sary for the public convenience was upheld, despite the 
fact that it was conceded that the return from the oper¬ 
ation of such train would not be remunerative. Speak¬ 
ing of the distinction between the two, it was said (206 
U. S„ 26): 
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“ ‘This is so (the distinction) because as the primal 
duty of a carrier is to furnish adequate facilities to the 
public, that duty may well be compelled, although by 
doing so as an incident some pecuniary loss from ren¬ 
dering such service may result. It follows, therefore, 
that the mere incurring of a loss from the performance 
of such a duty does not in and of itself necessarily give 
rise to the conclusion of unreasonableness, as would 
be the case where the whole scheme of rates was un¬ 
reasonable under the doctrine of Smyth v. Ames.' ” 

In Commonwealth v. Boston & X. Railroad Company, 
212 Mass., 82, there was before the Court the consti¬ 
tutionality of a statute extending the school children’s one- 
halt* fare to pupils attending industrial and evening schools. 
The legislature of Massachusetts had passed an act requir¬ 
ing carriers to transport school children for a fare of two 
and one-half cents each, this being one-half the regular le¬ 
gal fare of five cents. This act had been held constitutional 
in Commonwealth v. Connecticut l’alley Street Railroad 
Company, 196 Mass., 309, and Interstate Railway Com¬ 
pany v. Massachusetts, 187 Mass., 436, affirmed in 207 U. 
S., 79. The original act had been held to apply only to 
pupils in certain classes of schools, and not to extend to 
pupils in industrial and evening schools. Thereafter the 
law was amended expressly to cover persons attending in¬ 
dustrial and evening schools. It was shown by the carriers 
in these cases that the cost to street railways of operating 
their lines amounted to 3.86 cents per passenger, or, includ¬ 
ing taxes, to 4.10 cents. The companies claimed that the 
statute could not be complied with without compelling them 
to carry passengers for less than reasonable compensation 
and for less than cost, and for this reason said that the 
statue was invalid. This contention was overruled in all 
of the cases mentioned. In the latest. Commonwealth i\ 
Boston & N. Railway Co., supra, the Court said: 
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“This case does not involve a general scheme of 
rates, but only that for a particular service. The in¬ 
quiry is confined to the point whether a performance of 
a specified duty at the rate fixed is so inherently unjust 
and unreasonable as to amount to the deprivation of 
property without due process of law. It is not enough 
to show that no profit may come from the particular 
service; it must appear that, in conjunction with all 
the service of the corporation, the rate is unreasonable 
and is equivalent to spoliation. The presumption is 
that the rate fixed by the legislature is reasonable. The 

onus rests on the carrier to show the contrarv. Every 

* * 

proper assumption must be made in favor of the con¬ 
stitutionality of the statute, and it is not to be de¬ 
clared beyond the power of the legislature unless it is 
free from all fair doubt. The case must be a very 
clear one, before the courts will interfere with a legis¬ 
lative determination of rates." 

It is respectfully submitted that this quotation applies to 
the situation here. The specified service required of the 
carriers by the statute before the court does not and cannot 
result in the spoliation of these carriers. That such an ef¬ 
fect follows the enforcement of this statute will not be seri- 
ouslv contended. There are numerous cases to the same 
effect as those last cited, but court-wearying repetition is 
unnecessary. 

If the public is to be benefited, then even though the ser¬ 
vice is required without compensation, or that which the 
public utility must give results in its having some relatively 
small part of its property taken without compensation, yet 
the statute is valid. These propositions are not now dis¬ 
putable in view of the decision of the Supreme Court of the 
United States in Noble State Bank v. Haskell, infra. 

In Interstate Railway Company v. Massachusetts, 207 
U. S., 79, the majority of the court thought the case could 
be disposed of by the fact that when the complaining rail- 
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road obtained its charter, the law requiring transportation 
of school children at one-half fare was in force. Mr. Jus¬ 
tice Holmes, who wrote the Courts opinion, extended it 
for the purpose of giving his own views, and said that the 
legislation was justified under the police power and that 
the constitutional provisions for the protection of property 
must be taken to permit of some fractional and relatively 
small losses “without compensation,” for the purpose of 
wholesome legislation. 

Subsequently, there came before the court the case of 
Xoblc State Bank v. Haskell , 219 U S., 104, the doctrine 
of which case we submit conclusively disposes of every 
objection made by the defendant in error h^ r e against the 
\alidity of the .Vet of Congress of August 24, 1912. Again, 
Mr. Justice Holmes wrote the Court's opinion, and this 
time the Court unanimously agreed with the principles 
laid down, which were an extension and amplification of the 
constitutional ideas expressed bv the same learned jurist 
in the Massachusetts school children’s half-rate case. The 
Haskell case was a proceeding against the Governor of the 
State of Oklahoma and other officials who constitute the 
State Banking Board, to prevent them from levying and 
collecting an assessment from the plaintiff under an act 
approved December 17, 1907. This act created the board 
and directed it to levy upon every bank existing under the 
laws of the State an assessment of one per cent of the 
bank’s average daily deposits for the purpose of creating 
a Depositors’ Guaranty Fund. By a subsequent act passed 
March 11, 1909, the assessment was increased to five per 
cent. The purpose of the fund was shown by its name. It 
was to secure the full repayment of deposits. The Act pro¬ 
vided that when a bank becomes insolvent and goes into 
the hands of the bank commissioner, if its cash immediately 
available is not enough to pay depositors in full, the banking 
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board is to draw from the depositors' guaranty fund (and 
from additional assessments if required) the amount needed 
to make up the deficiency. The Noble State Bank, plain¬ 
tiff in this action, was a duly incorporated, solvent bank¬ 
ing institution in the State of Oklahoma. It attacked the 
constitutionality of the depositors’ guaranty fund legislation 
and its objections as stated by Mr. Justice Holmes were— 

“The plaintiff says that it is solvent and does not 
want the help of the guaranty fund, and that it can 
not be called upon to contribtue towards securing or 
paying the depositors in other banks consistently with 
Article 1, Section 10, of the Fourteenth Amendment 
of the Constitution of the United States.” 

There was raised in that case, as in this, the question of 
the impairment of the obligation of the contract repre¬ 
sented by the charter granted to the bank, and the further 
question that the operation of this law resulted in the taking 
of plaintiff’s pro]>erty without due process of law, and for a 
private use without compensation. The Court disposed of 
the objection to the constitutionality of the act in an opinion 
from which the following quotations are taken: 

“The reference to Article 1, section 10, does not 
strengthen the plaintiff’s bill. The only contract that 
it relies upon is its charter. That is subject to altera¬ 
tion or repeal, as usual, so that the obligation hardly 
could be said to be impaired by the act of 1907 before 
us, unless that statute deprives the plaintiff of liberty 
or property without due process of law.” 

It is submitted that this quotation contains a short, sharp 
and decisive answer to the objection now presented to this 
Court, that section 6 of the Act of Congress approved 
August 24, 1912, impairs the obligation of the contract be- 
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tween the United States and the Capital Traction Company, 
which contract is the latter’s charter. 

The Supreme Court, after stating that the only question 
in the Haskell case is whether the statute deprives the plain¬ 
tiff of liberty or property without due process of law, pro¬ 
ceeds to dispose of that question as follows: { 

“In answering that question we must be cautious 
about pressing the broad words of the Fourteenth 
Amendment to a dryly logical extreme. Many laws 
which it would be vain to ask the court to overthrow 
could be shown, easily enough, to transgress a scholas¬ 
tic interpretation of one or another of the great guar¬ 
antees in the Bill of Rights. They more or less limit 
the liberty of the individual or they diminish property 
to a certain extent. We have few scientifically cer¬ 
tain criteria of legislation, and as it often is difficult to 
mark the line where what is called the police power of 
the States is limited by the Constitution of the United 
States, judges should be slow to read into the latter a 
nolumns mature as against the law-making power. 

“The substance of the plaintiff’s argument is that the 
assessment takes private property for private use with¬ 
out compensation. And while we should assume that 
the plaintiff would retain a reversionary interest in its 
contribution to the fund so as to be entitled to a re¬ 
turn of what remained of it if the purpose were given 
up (see Receiver of Dauby Bank v. State Treasurer, 
39 Vermont, 92. 98), still there is no denying that by 
this law a portion of its property might be taken with¬ 
out return to pay debts of a failing rival in business. 
Nevertheless, notwithstanding the logical form of the 
objection, there are more powerful considerations on 
the other side. In the first place it is established by a 
series of cases that an ulterior public advantage may 
justify a comparatively insignificant taking of private 
prot>ertv for what, in its immediate purpose, is a pri¬ 
vate use. Clark v. Nash, 198 U. S., 361. Strickley v. 
Highland Bo\ Mining Co., 200 U. S., 52/, 531. Of- 
feld v. New York, Nciv Haven & Hartford R. R. Co., 
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203 U. S. f 372. Bacon v. Walker, 204 U. S., 311. 
315. And in the next, it would seem, that there may be 
other cases beside the every day one of taxation, in 
which the share of each party in tlie benefit of a scheme 
of mutual protection is sufficient compensation for the 
correlative burden that it is compelled to assume. See 
Ohio Oil Co. Indiana, 177 U. S., 190. At least, if we 
have a case within the reasonable exercise of the police 
power as above explained, no more need be said. 

“It may be said in a general way that the police 
power extends to all the great public needs. Cornfield 
v. United States, 167 U. S., 518. It may be put forth 
in aid of what is sanctioned by usage, or held by the 
prevailing morality or strong and preponderant opin¬ 
ion to be greatly and immediately necessary to the 
public welfare. Among matters of that sort proba¬ 
bly few would doubt that both usage and preponder¬ 
ant opinion give their sanction to enforcing the pri¬ 
mary conditions of successful commerce. One of those 
conditions at the present time is the possibility of pay¬ 
ment by checks drawn against bank deposists, to such 
an extent do checks replace currency in daily busi¬ 
ness. If then the legislature of the State thinks that 
the public welfare requires the measure under consid¬ 
eration, analogy and principle are in favor of the power 
to enact it. Even the primary object of the required 
assessment is not a private benefit as it was in the cases 
above cited of a ditch for irrigation or a railway to a 
mine, but it is to make the currency of checks secure, 
and bv the same stroke to make safe the almost com¬ 
pulsory resort of depositors to banks as the only avail¬ 
able means for keeping money on hand. The priority 
of claim given to depositors is incidental to the same 
object and is justified in the same way. The power 
to restrict liberty by fixing a minimum of capital re¬ 
quired of those who would engage in banking is not 
denied. The power to restrict investments to securi¬ 
ties regarded as relatively safe seems equally plain. It 
has been held, we do not doubt rightly, that inspections 
may be required and the cost thrown on the bank. See 
Charlotte, Columbia & Augusta R. R. Co. v. Gibbes, 
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142 U. S., 386. The power to compel, beforehand, co¬ 
operation, and thus, it is believed, to make a failure 
unlikely and a general panic almost impossible, must 
be recognized, if government is to do its proper work, 
unless we can sav that the means have no reasonable 
relation to the end. Gundling v. Chicago, 177 U. S., 
183. 188. So far is that from being the case that the 
device is a familiar one. It was adopted by some 
States the better part of a century ago, and seems 
never to have been questioned until now. Receiver of 
Dauby Bank v. State Treasurer, 39 Vermont, 92. 
People v. Walker, 17 X. Y., 502. Recent cases going 
not less far are Leinieux v. Young, 211 U. S., 489, 
496. Kidd, Datcr and Price Co. v. Musselnian Grocer 
Co., 217 U. S., 461. 

“It is asked whether the State could require all cor¬ 
porations or all grocers to help to guarantee each 
other's solvency, and where we are going to draw the 
line. But the last is a futile question, and we will an¬ 
swer the others when they arise. With regard to the 
]>olice power, as elsewhere in the law, lines are pricked 
out by the gradual approach and contact of decisions 
on the opposing sides. Hudson County JPater Co. v. 
McCarter, 209 U. S., 349, 355. It will serve as datum 
on this side, that in our opinion the statute before us is 
well within the State's constitutional power, while the 
use of the public credit on a large scale to help indi¬ 
viduals in business has been held to be beyond the line. 
Loan Association v. Topeka, 20 Wall.. 655. Lou’cll 
v. Boston, 111 Massachusetts, 454." 

In the case at bar, it is earnestly insisted by counsel for 
the defendant in error that it does not want, and cannot be 
benefited by, reciprocal arrangements with the Metropoli¬ 
tan Coach Company: that that Company is to some extent 
an actual competitor with it for business; that to comply 
with the law in question would result in its carrying some 
passengers from whom it would not receive the ordinary 
fare of five cents, that thereby its earnings would, it is 
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claimed but not proved, be lessened and that such lessening 
amounts to the taking of its property without due process 
of law and without compensation. Every one of these con¬ 
tentions were urged in the Haskell case. There the Noble 
State Bank said that it was solvent and did not need or 
want the benefit of the guaranty fund; here the Capital 
Traction says that it does not need or want these reciprocal 
transfers. There the Company contended that it could not 
be compelled to contribute its money to protect the deposi¬ 
tors of competing banks, in return for the guarantee which 
its depositors received and which was not desired, just as 
here the Capital fraction Company contends that it cannot 
be compelled to carry passengers from the Metropolitan 
Coach Company, who have paid the regular five-cent fare to 
that Company, in return for the transportation by that 
Company of passengers transferred from the Capital Trac¬ 
tion Company, who have paid the regular five-cent fare to 
the latter, which service from the Metropolitan Coach Com¬ 
pany the defendant in error does not desire. In the Has¬ 
kell case the court conceded that the result of tl-e enforce¬ 
ment of the law might be a taking without return of a por¬ 
tion of the plaintiff’s property to pay the debts of a failing 
rival in business, and nevertheless because of the benefit to 
be derived by the public, or at least because of the fact that 
the legislature determined bv its enactment of the deposi¬ 
tors guaranty fund statute that the public was thereby to 
be benefited, the Court upheld the validity of that statute; 
here the same point is urgently put forth, namely, that the 
service required of the defendant in error by the legisla¬ 
tion, the validity of which it attacks, will enure to the ben¬ 
efit of a line which it claims is to some extent its rival in 
business. In the Haskell case the statute was not invalid 
because for the public good co-operation and expense was 
actually required in aid of banks who as to the plaintiff 


were unrelated, independent, and actual competitors. At¬ 
tention is invited to the fact that the Haskell case in terms 
supports the proposition hereinbefore asserted that even 
though the operation of this law results in the actual tak¬ 
ing of property without compensation, that fact does not 
in itself render the law unconstitutional. This decision of 
the United States Supreme Court strikingly illustrates the 
elasticity of the police power of the State and its ever widen¬ 
ing scope to meet the needs of a growing and complex com¬ 
munity life, and to conform to the preponderant opinion 
respecting what is for the public good and what can be re¬ 
quired of quasi public institutions to promote that public 
good. 

(3) The argument that the statute approved August 24. 
1912, requires the defendant in error to give something for 
nothing is based on an erroneous assumption of fact. The 
statute requires no such thing. In terms it provides for 
reciprocal transfer arrangement and it gives to the Capital 
Traction Company the right to have passengers who apply 
for transfers carried by the vehicles and over the route of 
the Metropolitan Coach Company in cases where the en¬ 
tire fare is paid directly to and retained bv the Capital 
Fraction Company; in consideration of the service ren¬ 
dered by the Metropolitan Coach Company and directly 
benefiting the public of this community, that act requires 
of the Capital Traction Company the carriage by it of pas¬ 
sengers on transfers issued by the Coach Company. The 
'.ervices required are mutual, the consideration from the 
one carrier to the other is the reciprocal transportation of 
its passengers. The Capital Traction Company gets from 
every passenger to whom it issues a transfer to the Coach 
Company the same fare in money that the Coach Company 
gets from passengers to whom it issues transfers to the 
Traction Company. It cannot not, therefore, be said that 


25 


cmces are required entirely without compensation. It 
cannot be denied, at this day, that the rate of compensation 
for services rendered by public utility is within the consti¬ 
tutional regulatory powers of the legislature. This being- 
undeniable, a statute such as we have here can only be de¬ 
clared by the court unconstitutional when it is proved as a 
matter of fact that in its actual operation, it deprives the 
complaining company of a fair return on its capital, and re¬ 
sults in the confiscation of its property. The burden of 
proving that such a result follows the enforcement of the 
law is on the carrier. If after a fair test of the law in 
actual operation it can prove that result, then the courts 
provide a remedy. Until such fair test is made, and such 
a result demonstrated in actual operation, the court will 
presume the compensation adequate and the law valid. City 
of Knoxville v. Knoxville Water Co., 212 U. S. 1 ; Willcox 
v. Consolidated Gas Company, 212 U. S., 19. 

III. 

Additional References to Points in Brief for De¬ 
fendant in Error. 

The brief and the opinion of the presiding judge of the 
police court laid stress on the fact that the Traction Com¬ 
pany operated a line running North and South on Four¬ 
teenth Street, while the Coach Company’s route runs North 
and South from U Street to Massachusetts Avenue on Six¬ 
teenth Street, and from Massachusetts Avenue to Pennsyl¬ 
vania Avenue on Fifteenth Street. It is said that the Four¬ 
teenth Street car line and the Sixteenth Street herdic line 
can with equal convenience serve the same patrons, and 
the distance from Sixteenth and Fifteenth to Fourteenth 
Street is referred to. The fact is overlooked that with the 
exception of the herdic line there is no means of transporta- 
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tion North and South between Fourteenth Street and Con¬ 
necticut Avenue for the convenience of the many thousands 
who live in that territory. R Street, Northwest, at Seven¬ 
teenth, may be taken for an illustration. A resident of that 
localitv must needs go from Seventeenth and R to Four¬ 
teenth and R to find the route of the Traction Company, or 
from Seventeenth and R to a point a short distance west 
of Twentieth and R Streets to find the route of the Metro¬ 
politan Railroad Company. The lierdic line is the only one 
affording a conveniently accessible means of transportation 
to the down-town section for persons residing in the neigh¬ 
borhood mentioned. Brief of the defendant in error over¬ 
looks all that territory west of Sixteenth Street and East 
of the route of the Connecticut Avenue line. It is to be 
noted that the Act of Congress does not require transfers 
which would permit herdic passengers to use the Four¬ 
teenth Street line of the Traction Company, or Traction 
Company passengers who have come south on said Four¬ 
teenth Street line to use the north bound herdic. In no 
real sense can these two street transportation companies be 
called competitors, but even if they he so considered as to 
some small portion of the traffic involved, nevertheless as 
said by the Supreme Court in the Haskell case the fact that 
the operation of the law may inure to some extent to a com- 
|>etitor’s benefit does not render it invalid. The railroads 
compelled to provide freight transfer facilities in the case 
of Wisconsin, etc., Ry. Co. r. Jacobson, supra, were com¬ 
peting lines. 

Great reliance is placed on the opinion of Judge Gross- 
cup. in the case of Chicago City Railway v. City of Chicago, 
142 Fed. Rep., 844. The decision of that learned judge 
was reversed by the Supreme Court of the United States 
on confession of error. An examination of the report, the 
records ard briefs filed in behalf of both sides in the Su- 
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preme Court in that case does not justify the assumption 
of Judge Mullowney, or the contention of counsel for the 
defendant in error, that this reversal did not affect the 
merits. The result of this litigation leads unescapably to 
the opposite conclusion. When this case was remanded to 
the circuit court no further proceedings were had, because 
since that time under an ordinance passed February 9, 1907, 
all of the unrelated companies involved have been issuing 
and honoring reciprocal transfers, these companies having 
agreed with the city to comply with the requirements of 
that ordinance. Recently Judge Kohlsaat, of the United 
States District Court in Chicago, passed an order authoriz¬ 
ing the receiver of the Lake Street Elevated Road, ap¬ 
pointed by the Federal Court, to become party to an agree¬ 
ment between several unrelated elevated railroads on the 
one side, and the City on the other side, for reciprocal 
transfers from one of those roads to another. It is fur¬ 
ther to be said that the opinion of Judge Grosscup is op¬ 
posed in principle to the decision of the Supreme Court of 
Illinois in Chicago Union Traction Company v. The City 
of Chicago, 199 Ill., 484. It is also submitted that the opin¬ 
ion of Judge Grosscup is not supported by and is in oppo¬ 
sition to the principles enunciated by the Supreme Court 
of the United States on the cases already cited herein. 

It is said in the brief for the defendant in error (page 
117) that the several cases there referred to and relied on 
by the plaintiff in error concern matters of interstate com¬ 
merce. This statement in inadvertently inaccurate. None 
of these cases has to do with interstate commerce or the 
power of the legislative body over interstate commerce or 
the power of Congress under the interstate commerce 
clause. These cases related to the power of the legislature 
to compel carriers to enter into traffic arrangements with in¬ 
dependent and unrelated lines, and to reduce certain rates. 
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The question was as to the validity of acts of state legisla¬ 
tures passed pursuant to the police power of the state; those 
legislatures as to carriers and commerce within their state 
having the same character of jurisdiction as that of the 
Congress of the United States over carriers and commerce 
within the District of Columbia. The cases are therefore 
emphatically in }>oint. 

It is said that the Act of Congress complained of is class 
legislation. With deference we submit that there is no 
merit in the contention that this is legislation in favor of a 
class and discriminating against all other classes. The 
reciprocal transfer privilege is established by the act for the 
benefit of the whole public. Any person desiring a transfer 
from or to either line involved may obtain it upon the same 
terms with any and all other persons. “It includes all the 
public who desire to ride” on the transfers provided for 
in the act. Lake Shore, etc., Company v. Ohio, 173 U. S., 
285. 


Conclusion. 

There is no room to doubt that Congress could have val¬ 
idly included the assailed reciprocal transfer provision in 
the charter of the defendant in error; having the reserve 
power to alter, amend or repeal the charter, and plenary 
power of legislation over the District of Columbia, there is 
no valid reason for saying that Congress can not now make 
this requirement: for the defendant in error can take it or 
leave it. as it chooses, either by complying with the re¬ 
quirements or surrendering its charter. The primary ques¬ 
tion, as we have said, is one of the power of Congress, and 
not the validity of the exercise of that power. Congress 
can unquestionably repeal the present charter and grant a 
new one containing the requirement in question, or withhold 
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a new charter entirely. Surely if this greater power ex¬ 
ists, the lesser must also exist. 

Respectfully submitted, 

Frank 1. Hogan. 



